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APPLICATION  OF  LAWS  AND  ADMINISTRATION 

OF  THE  HILL 


THURSDAY,  MAY  27,  1993 

United  States  Congress, 
Joint  Committee  on  the  Organization  of  Congress, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  10:07  a.m.  in  room 
SC-05  of  the  Capitol,  Hon.  Lee  H.  Hamilton  (co-chairman  of  the 
committee)  presiding. 

OPENING  STATEMENT  OF  HON.  LEE  H.  HAMILTON,  A  U.S. 
REPRESENTATIVE  FROM  THE  STATE  OF  INDIANA 

Chairman  Hamilton.  The  meeting  of  the  Joint  Committee  on  the 
Organization  of  Congress  will  come  to  order. 

This  morning  we  receive  testimony  about  a  General  Accounting 
Office  evaluation  of  the  House  Office  of  Fair  Employment  prac- 
tices. The  first  panel  of  witnesses  will  include  Representatives  Pa- 
tricia Schroeder  and  Olympia  Snowe,  who  are  the  co-chairs  of  the 
Congressional  Caucus  for  Women's  Issues.  Representative  Schroe- 
der and  Snowe  requested  the  GAO  study,  which  is  the  focus  of 
today's  session. 

After  them,  we  will  hear  from  Ms.  Nancy  Kingsbury  of  the  GAO, 
who  will  discuss  initial  results  from  the  GAO  review. 

Donnald  K.  Anderson,  Clerk  of  the  House,  also  has  submitted  a 
statement  for  inclusion  in  the  record.  I  ask  that  his  statement  be  so 
included,  and  without  objection  it  will  be  done. 

[The  prepared  statement  of  Mr.  Anderson  is  printed  in  the  Ap- 
pendix.] 

Chairman  Hamilton.  Congress  is  often  criticized  because  it  does 
not  subject  itself  to  certain  laws  fully,  and  in  the  same  manner 
that  these  laws  are  applied  to  the  private  sector.  Included  would  be 
a  range  of  labor  and  anti-discrimination  statutes  such  as  Title  VII 
of  the  1964  Civil  Rights  Act,  the  Fair  Labor  Standards  Act,  the 
Equal  Pay  Act,  among  others. 

There  are  reasons  why  many  laws  are  not  applied  to  Congress  in 
exactly  the  same  manner  as  they  are  applied  to  the  private  sector. 
First,  certain  laws  simply  have  no  direct  bearing  on  the  internal 
operations  of  Congress.  Second,  there  are  constitutional  reasons  for 
immunizing  Congress  from  possible  intimidation  by  the  Executive 
and  Judicial  Branches. 

The  internal  operations  of  Congress,  particularly  as  they  relate 
to  the  speech  and  debate  clause  of  the  Constitution  must  not  be 
subject  to  regulation  by  the  Executive  Branch.  However,  members 
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of  the  Congress  should  follow  to  the  maximum  extent  possible  the 
same  laws  that  cover  private  citizens.  The  employees  of  this  insti- 
tution deserve  the  same  rights  and  protections  available  to  those 
who  elsewhere. 

As  a  step  toward  achieving  this  goal,  during  the  100th  Congress 
the  House  created  the  Office  of  Fair  Employment  Practices,  the 
OFEP,  to  apply  a  wide  range  of  labor  and  anti-discrimination  laws 
to  this  body.  The  OFEP's  mandate  is  clear:  To  help  insure  that  per- 
sonnel actions  in  the  House  are  free  of  discrimination  based  on 
race,  color,  national  origin,  religion,  gender,  handicap,  or  age. 

The  GAO  study  of  OFEP,  which  we  will  be  discussing  today, 
raises  fundamental  questions  about  effectively  the  office  if  filling 
this  mandate.  For  example,  the  number  of  formal  complaints  con- 
sidered by  OFEP  since  1989  is  very  small.  These  results  may  indi- 
cate that  the  OFEP  is  not  providing  adequate  protection  for  House 
employees,  but  the  potential  implications  of  the  GAO  study  need  to 
be  discussed  thoroughly  and  more  information  may  need  to  be 
gathered  before  we  can  arrive  at  any  conclusions. 

More  concretely,  I  hope  the  witnesses  this  morning  will  address 
some  of  the  following  questions:  Why  are  so  few  discrimination 
cases  handled  by  the  OFEP?  Are  House  employees  sufficiently  in- 
formed about  the  office  and  its  mandate?  Do  House  employees  per- 
ceive the  office  to  be  neutral  and  free  of  undue  influence  by  Mem- 
bers? Does  the  high  turnover  rate  among  House  employees  create 
disincentives  for  them  to  follow  through  with  the  existing  fair  em- 
ployment process? 

That  said,  I  welcome  Representatives  Schroeder  and  Snowe  to 
the  Joint  Committee  this  morning.  You've  provided  a  very  valuable 
service  to  this  institution  by  requesting  this  GAO  study.  We  are 
grateful  to  you  for  that. 

I'll  ask  if  either  of  my  colleagues  have  any  comments? 

Vice  Chairman  Dreier? 

Mr.  Dreier.  I  just  want  to  say  we  are  pleased  to  have,  especially, 
Ms.  Schroeder  on  her  third  appearance  before  the  Joint  Committee 
on  the  Organization  of  Congress,  meaning  that  she  is  very  commit- 
ted to  the  cause  of  reorganizing  Congress.  I  know  Ms.  Snowe  is,  too. 

Ms.  Schroeder.  Thank  you. 

Chairman  Hamilton.  Ms.  Schroeder,  you  hold  the  all  time 
record. 

[Laughter.] 

Chairman  Hamilton.  You  are  in  a  class  by  yourself.  We  are  de- 
lighted to  have  both  of  you  with  us.  You  may  proceed.  I  am  not 
sure  which  one  is  going  first,  but  whoever. 

STATEMENT  OF  HON.  PATRICIA  SCHROEDER,  A  U.S. 
REPRESENTATIVE  FROM  THE  STATE  OF  COLORADO 

Ms.  Schroeder.  I  guess  I'll  launch,  because  I  have  been  here  so 
many  times.  I  apologize  to  the  Committee,  but  I  must  say  the 
women  are  very  serious  about  shaking  things  up.  We  see  you  as 
our  movers  and  shakers,  so  I  thank  you  for  your  patience  in  letting 
me  come  back  several  times  to  talk  about  committee  organization 
and  other  things. 


This  issue  that  we  are  talking  about  today  is  something  that  I 
have  invested  an  incredible  amount  of  time  and  sweat  equity  in. 
For  those  of  you  who  remember,  the  Wayne  Hays  incident,  which 
happened  way,  way  back  in  1976,  that  is  when  myself,  and  Con- 
gressman Rose,  and  Congressman  Udall  and  tried  to  do  something 
similar  to  what  we  are  talking  about  today — 1976. 

Well,  it  was  like  we  wore  our  bathing  suits  to  church.  Nobody 
wanted  any  part  of  us.  We  would  go  into  the  cloak  room  and  get 
battered.  There  was  no  way  either  side  of  the  aisle  was  going  to 
move  it,  so  we  regrouped  and  decided  to  do  a  voluntary  thing  called 
the  House  Fair  Employment  Practices  Committee. 

Interestingly  enough,  mostly  the  choir  signed  up,  but  we  had  a 
mechanism.  We  did  everything  we  could.  They  wouldn't  allow  it  on 
the  charts,  so  you  could  even  find  it,  but  we  circulated.  We  worked 
hard,  and  interestingly  enough,  we  had  more  cases  than  this  new 
institutional  one  that  covers  everybody.  So,  I  think  that  is  going  to 
help  answer  some  of  the  questions  that  you  asked,  Mr.  Chairman, 
the  very  important  ones  about  what  we  have  here. 

Then,  we  introduced  the  bill  again  in  1979,  to  try  to  get  the 
whole  body  under,  and  we  have  reintroduced  it  every  year.  It  was 
not  very  popular.  One  of  the  positive  fallouts  of  another  scandal 
that  happened  here  is  finally,  ten  years  later  in  1989,  we  did  final- 
ly get  the  Office  of  Fair  Employment  Practices  set  up. 

Congresswoman  Lynn  Martin,  who  was  here  then,  and  myself, 
had  introduced  a  bill.  We  negotiated,  and  negotiated,  and  negotiat- 
ed. Of  course  the  tiger  we  had  hoped  to  have  had  many  of  its  teeth 
pulled,  but  we  still  thought  it  was  a  very  important  first  step.  We 
were  very  pleased  to  see  that  finally  the  Senate  followed  us  a 
couple  of  years  later,  and  kind  of  organized  on  that. 

That  is  why  Congresswoman  Snowe  and  I  felt  it  was  very  impor- 
tant for  the  Congresswomen  to  ask  GAO  to  look  at  this  procedure 
and  see  what  had  happened  since  in  went  into  effect  in  1989,  be- 
cause you  hadn't  heard  much  about  it.  It  was  the  sound  of  silence. 

Well,  as  we  looked  at  its  record,  it  is  not  anything  we  are  par- 
ticularly proud  of.  You  immediately  come  away  with  the  idea  and 
the  visual  of  the  Maytag  repairman.  He  has  been  sitting  down 
there  in  that  office,  and  nothing  happens.  When  you  see  that  there 
have  been  over  1,200  inquiries,  and  just  a  handful  of  cases,  you 
have  to  ask  a  lot  of  questions. 

Interestingly  enough,  as  we  started  pursuing  this,  the  Office  did 
send  out  a  letter  to  everyone  at  home,  and  suddenly  there  was  an 
increase  in  cases  this  spring.  The  first  thing  you  have  to  say,  is  I 
don't  think  people  have  been  well-informed  about  this  office  at  all. 
I  think  it  has  been  one  of  those  great  secrets. 

Another  piece  of  evidence  that  I  think  talks  about  how  well  in- 
formed people  are  on  this  issue  is  after  the  Anita  Hill  case,  in  the 
private  sector  we  saw  a  surge  in  cases  of  sexual  harassment  and  so 
forth  being  filed,  in  the  private  sector.  We  didn't  see  any  of  that. 

In  fact,  in  all  of  this,  we  didn't  see  one  sexual  harassment  case 
being  filed.  Yet,  when  the  Washington  Post  had  done  a  survey  of 
House  employees,  many  felt  that  sexual  harassment  was  at  least  as 
bad  here  as  it  was  in  the  private  sector.  They  are  filing  in  the  pri- 
vate sector;  they  are  not  filing  here. 


The  first  thing  we  think  is  probably  the  information:  People 
don't  know  enough  about  where  it  is.  Then,  secondly,  I  think  there 
is  a  real  question  as  to  whether  it  is  neutral.  If  you  look  at  how  it 
is  listed  on  the  charts  and  everything,  it  is  listed  under  the  Clerk's 
Office.  That  doesn't  exactly  look  like  an  independent  group.  This  is 
one  of  the  things  Lynn  Martin  and  I  did  not  like  at  all. 

When  you  go  back  and  you  look  at  this  Congress'  history  with 
inspectors  general,  the  first  thing  we  learned  was  you  had  to  have 
the  inspector  general  be  independent,  or  it  never  worked.  I  fear 
that  that  has  been  one  of  the  things  that  we  have  really  looked  at. 
We  were  right.  I  am  sorry  we  were  right.  I  wish  that  this  had 
worked,  but  I  don't  think  it  has. 

I  think  we  have  had  very  few  cases  for  some  reasons  that  we  can 
solve.  That  is  more  information,  insisting  people  post  on  their  bul- 
letin board,  as  we  insist  everybody  post  in  the  private  sector  on 
their  bulletin  boards,  where  people  can  go  to  have  their  rights  ad- 
dressed. We  need  to  have  that  rule  in  the  House,  that  people  post  it 
so  employees  know. 

We  need  to  make  sure  it  is  an  independent  body.  We  need  to 
make  sure  that  it  is  a  neutral  body.  All  of  those  things  I  think  are 
very  important  principles.  I  hope  to  introduce  a  bill  following  on 
this  long  history,  because  I  really  want  to  see  this  finally  get  to  the 
out  box  and  be  as  comprehensive  as  possible  with  those  principles 
in  mind.  Also,  with  another  principle;  I  totally  salute  Congressman 
Shays.  I  think  he  has  made  a  good  point,  and  has  many  cospon- 
sors — I  am  one  of  them — of  people  who  think  we  ought  to  go  for- 
ward. 

I  must  say  the  one  thing  that  we  have  learned  since  1976  in 
working  way  back  with  Father  Dryinan,  who  is  a  great  constitu- 
tional scholar,  if  you  are  going  to  have  a  review  of  an  in-house  deci- 
sion— and  right  now  there  is  no  review  of  an  in-house  decision, 
which  also  makes  it  look  like  it  is  not  as  independent,  and  you 
don't  really  get  a  fair  shake — if  you  are  going  to  have  a  review  and 
have  it  be  constitutional,  you  probably  can't  go  to  the  Federal 
courts,  most  constitutional  scholars  tell  us. 

The  solution  that  Congresswoman  Lynn  Martin  and  I  had  come 
up  with  back  then  was  to  have  a  quasi-judicial  review  board  of  re- 
tired Federal  judges,  or  retired  administrative  law  judges.  Every- 
body seemed  to  think  that  got  you  over  the  constitutional  hurdle, 
because  obviously,  then,  they  were  not  of  one  or  the  other  branches 
that  they  seem  to  insist  that  we  have  such  a  wall  between.  That  is 
probably  going  to  be  one  of  the  things  we  will  be  putting  into  our 
legislation  when  we  finish  the  drafting  of  it.  We  will  send  it  down 
here  for  all  of  you  to  consider  in  the  package. 

Obviously,  we  want  comprehensive  coverage.  It  is  outrageous 
that  we  are  not  totally  covered  by  everything.  On  the  other  hand, 
it  is  also  outrageous  that  the  press  hasn  t  done  their  homework,  be- 
cause we  are  covered  under  things  than  the  press  relates.  That 
may  also  be  part  of  the  reason  that  House  employees  have  not  used 
the  OFEP.  If  you  read  the  newspaper,  you  wouldn't  believe  that 
there  was  such  a  place.  You  wouldn't  believe  that  any  of  the  laws 
applied  to  us  anyway,  so  why  would  you  go  look? 

I  think  we  need  to  have  the  media  be  much  fairer  about  what  we 
have  covered  ourselves  under.  Then  we  need  to  be  much  more  ag- 


gressive  about  telling  people  where  they  go.  If  we  can  do  all  of 
that,  we  will  start  to  change  the  environment,  I  think,  so  that  we 
really  are  not  only  seeing  we  are  putting  ourselves  under  it,  but  we 
have  a  mechanism  and  a  way  that  is  employee-friendly,  and  that 
people  feel  is  adequate  to  address  their  causes.  I  think  it  is  long 
overdue.  I  hope  I  live  long  enough  to  see  this  finally  happen. 

I  thank  you  very  much,  Mr.  Chairman.  I  would  ask  unanimous 
consent  to  put  my  testimony  in  the  record.  It  is  a  lot  more,  shall 
we  say,  grammatically  correct,  than  the  way  I  speak.  But,  basical- 
ly, I  think  I  have  pretty  much  summarized  where  we  are. 

I  would  like  to  turn  the  floor  over  at  this  point,  if  that  is  okay,  to 
my  very  esteemed  colleague  from  the  State  of  Maine,  Congress- 
woman  Snowe. 

Chairman  Hamilton.  Without  objection,  your  statement  will  be 
made  part  of  the  record. 

[The  prepared  statement  of  Ms.  Schroeder  is  printed  in  the  Ap- 
pendix.] 

Chairman  Hamilton.  Thank  you,  Representative  Schroeder,  for 
your  statement. 

Representative  Snowe,  you  may  proceed. 

STATEMENT  OF  HON.  OLYMPIA  J.  SNOWE,  A  U.S. 
REPRESENTATIVE  FROM  THE  STATE  OF  MAINE 

Ms.  Snowe.  Thank  you,  Mr.  Chairman. 

I  first  of  all  want  to  complement  Congresswoman  Schroeder  for 
the  contributions  that  she  has  made  towards  this  issue,  toward  this 
Committee,  since  your  inception,  but  since  her  the  beginning  of  her 
tenure  here  in  the  United  States  Congress,  because  clearly,  this 
has  been  a  long  term  effort,  I  think,  not  only  to  increase  aware- 
ness, but  to  provide  rights  to  the  employees  of  this  institution, 
which  most  certainly  they  deserve.  So,  I  want  to  express  my  appre- 
ciation to  here,  because  I  know  she  has  worked  on  this  issue  long 
and  hard. 

I  just  want  to  thank  you,  Mr.  Chairman,  and  Mr.  Vice  Chairman, 
and  members  of  the  committee,  for  the  contributions  that  you  are 
making  towards  improving  and  restructuring  Congress  as  an  insti- 
tution, to  make  it  more  responsive,  not  only  to  the  people  who 
work  here,  but  to  the  American  people  as  well. 

This  issue  is  very  significant  in  many  respects.  That  is  why  the 
Congresswoman's  Caucus  did  request  the  General  Accounting 
Office  to  examine  the  Office  of  Fair  Employment  Practices,  to  un- 
derstand exactly  to  what  extent  it  was  being  utilized,  whether  or 
not  the  employees  recognized  it  even  existed,  and  whether  or  not 
they  would  be  comfortable  using  that  office,  and  how  it  was  func- 
tioning since  its  creation  back  in  1989. 

You  will  hearing  from  Nancy  Kingsbury  from  the  General  Ac- 
counting Office.  She  will  give  you  a  complete  analysis  of  the  Office. 
I  think  it  provides  some  very  interesting  statistics,  and  perhaps 
raises  more  questions  than  it  answers.  I  think  it  gives  you  an  illus- 
tration of  what  we  need  to  do,  and  what  we  need  to  address  in  re- 
structuring the  Office,  and  having  an  overall  office  of  compliance 
here  within  Congress,  as  an  institution. 


Some  of  the  facts  from  their  report  are  very  interesting  as  well 
as  puzzling.  As  Congresswoman  Schroeder  indicated,  over  the  last 
four  years  since  the  Office  was  created,  and  since  the  beginning  of 
the  General  Accounting  Office's  report,  which  started  in  January 
of  1989— they  went  from  January  1989  to  March  of  1993— only  16 
complaints  have  been  filed  in  the  last  four  years.  I  mean  only  16 
complaints  over  the  last  four  years. 

Let  me  give  you  the  number  of  complaints  that  were  filed  year 
by  year.  In  1989  there  were  six  cases.  In  1990  there  was  one  case. 
In  1991  there  were  five  cases.  In  1992  there  were  three  cases.  Only 
four  of  those  cases,  in  fact,  went  to  the  completion  of  the  process. 
Approximately  half  of  these  complaints  were  based  on  age  discrimi- 
nation. The  other  complaints  were  for  discrimination  on  the  basis 
of  race,  sex,  and  disability. 

The  most  common  complaints  were  involved  in  discrimination,  in 
termination,  and  working  conditions.  In  fact,  as  Congresswoman 
Schroeder  indicated,  there  was  not  one  case  of  sexual  harassment. 
In  fact,  there  was  one  case  just  recently  after  the  study  of  the  GAO 
had  been  completed.  Since  March  there  have  been  five  case  filed 
with  the  Office.  Five  cases  filed;  one  of  which  includes  a  sexual 
harassment  case  for  the  very  first  time. 

It  is  interesting  to  note  there  were  more  cases  filed  since  March, 
than  there  were  in  every  year  since  the  Office  was  created,  with 
the  exception  of  the  year  of  1989.  So  I  think  what  that  tells  you  is, 
at  least  I  think  I  like  to  draw  the  correlation,  is  that  it  probably 
wasn't  any  coincidence  that  those  cases  were  filed  after  they  got 
the  information  from  the  Office  of  Fair  Employment  Practices 
when  it  was  distributed  to  all  of  the  Members  offices,  and  to  all  of 
the  offices  within  this  legislative  body. 

The  only  time  information  has  been  distributed  concerning  the 
rights  of  employees  in  the  House  of  Representatives  was  back  in 
1991.  We  have  the  average  employment  on  the  Hill,  in  congression- 
al offices  and  other  offices,  of  18  months.  So,  if  you  are  only  distrib- 
uting information  once  every  two  years,  then  a  lot  of  people  are 
not  going  to  be  aware  of  their  rights,  given  the  high  turn  over,  and 
given  the  infrequency  of  providing  that  information  to  the  various 
offices.  I  think  that  is  something  we  certainly  should  take  into  ac- 
count. 

The  GAO  did  discover  there  were  more  than  1,200  contacts  that 
were  made  to  the  Office  over  that  four-year  period,  but  only  398  of 
those  contacts  involved  an  appointment  to  express  a  concern.  There 
is  a  disconcerting  discrepancy  between  the  number  of  contacts  and 
those  that  follow  through  with  counseling,  mediation,  complain, 
and  so  on,  and  going  beyond  the  initial  contact,  especially  when 
you  consider  the  Washington  Post  survey  that  did  survey  603 
women  here  on  the  Hill,  and  found  that  34  percent  reported  being 
sexually  harassed  on  the  job  and  50  percent  said  they  would  not  be 
reluctant  to  report  incidents  of  sexual  harassment  to  the  Office  of 
Fair  Employment  Practices. 

That  is  I  think,  interesting;  the  fact  that  they  wouldn't  be  reluc- 
tant, yet  we  haven't  seen  the  kind  of  cases  filed  with  the  Office. 
The  numbers  don't  jibe.  There  is  something  that  we  have  to  ad- 
dress here.  That  is  why  I  say  I  think  the  report  and  the  survey 
have  raised  more  questions  than  answers. 


I  think  that  it  would  be  very  important,  and  Congresswoman 
Schroeder  and  I  will  be  asking  for  a  confidential  survey  of  House 
employees  to  ask  and  to  determine  whether  or  not  they  have  suf- 
fered employment  discrimination,  whether  they  have  contacted  the 
Office,  and  what  kind  of  response  they  have  received.  If  they  didn't 
contact  the  Office,  I  think  that  it  is  very  important  to  find  out  why. 
I  would  think  it  would  be  very  important  to  have  the  General  Ac- 
counting Office  conduct  this  kind  of  survey. 

I  hope,  Mr.  Chairman,  and  Vice  Chairman  Dreier,  and  members 
of  the  committee,  that  you  would  be  please  to  join  us  in  that  effort. 
I  think  it  is  important  to  be  able  to  get  some  information  and  re- 
sponses of  this  kind  in  a  confidential  fashion,  so  that  we  can  make 
the  appropriate  responses  and  structure  the  legislation  in  the 
Office  according  to  the  kind  of  responses  we  get  so  that  we  can 
make  sure  that  we  have  a  very  effective  office  to  address  the  rights 
of  employees  here  in  Congress. 

I  think  it  is  very  important  to  structure  the  legislation  in  a  way 
in  which  the  Office  will  be  affected.  I  think  Congressman  Shays 
has  done  a  great  job  in  developing  legislation  that  brought  biparti- 
san support.  As  Congresswoman  Schroeder  indicated,  we  will  be  in 
the  process  of  drafting  legislation,  obviously  taking  a  lot  of  the 
good  parts  of  Congressman  Shay's  legislation,  but  there  are  some 
places  that  we  would  like  to  add  to  it. 

I  think  one  of  the  important  aspects  is  as  a  responsibility  to  the 
Office  is  to  educate  employers  in  the  House,  Members  and  other  of- 
fices, to  their  responsibilities  as  well  as  to  their  rights,  also  to  get 
demographic  information  on  the  composition  of  congressional  em- 
ployees and  employment  related  practices,  such  as  wage  setting, 
family  and  medical  leave  policies. 

I  think  it  is  very  important  that  we  have  a  better  understanding 
of  who  works  here,  what  has  happened,  what  are  the  policies,  how 
the  offices  are  conducted.  I  think  that  could  be  very  valuable  in 
terms  of  the  functioning  of  the  offices. 

Again,  I  think  it  is  important  to  have  a  quasi-judicial  review.  I 
have  supported  Congressman  Shay's  legislation  that  does  include 
judicial  review.  I  have  had  my  own  legislation  on  congressional 
reform  on  judicial  review.  I  understand  the  concerns  as  to  whether 
or  not  it  would  withstand  constitutional  scrutiny. 

I  think  the  most  important  point  is  that  we  don't  want  the  issue 
of  judicial  review  to  stand  in  the  way  of  the  passage  of  this  legisla- 
tion. I  think  that  is  the  most  important  thing  here;  is  to  develop  a 
consensus  on  this  issue,  and  to  move  forward. 

We  are  exploring  the  idea  of  an  investigative  component  as  well, 
which  heretofore  is  not  part  of  the  process  of  the  Office  of  Fair  Em- 
ployment Practices.  I  think  probably  the  most  important  issue  in- 
volved at  this  point  is  to  try  to  move  legislation  along  as  soon  as 
possible  to  address  these  issues  and  to  make  the  Office  as  effective 
and  as  responsive  as  possible  to  the  employees  of  Congress.  They 
certainly  deserve  that. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Ms.  Snowe  is  printed  in  the  Appen- 
dix.] 

Chairman  Hamilton.  Thank  you  very  much,  Representative 
Snowe. 
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I  think  all  of  us  on  this  panel  will  want  to  express  our  apprecia- 
tion to  you  for  the  leadership  that  both  of  you  have  given  to  this 
issue.  I  think  it  is  correct  to  say  this  Joint  Committee  will  look 
very  favorably  on  your  recommendations  and  will  want  to  stay  in 
touch  with  you  as  we  develop  recommendations  to  deal  with  the 
problems  that  you  have  identified. 

We  are  very  grateful  to  you  for  your  leadership  here.  I  think  it 
has  really  made  a  significant  contribution  to  the  institution. 

Did  I  understand  you  to  say  that  you  will  be  submitting  draft 
legislation  to  us? 

Ms.  Snowe.  Yes. 

Chairman  Hamilton.  When  will  that  be  ready,  do  you  know? 

Ms.  Schroeder.  Probably  next  week  or  so.  We'll  have  it  very, 
very  soon.  We  are  awfully  close,  but  we  wanted  to  wait  until  GAO 
came  in  first. 

Chairman  Hamilton.  That  legislation  has  been  developed  by  you 
in  conjunction  with  GAO,  working  with  them.  Is  that  correct? 

Ms.  Schroeder.  After  their  audit,  we  wanted  to  look  at  all  that 
data  and  then  proceed  along  what  we  though  we  had  turned  up. 

Chairman  Hamilton.  Is  this  legislation  the  same  as  Representa- 
tive Shay  is  working  on,  or  is  that  separate? 

Ms.  Schroeder.  We  will  certainly  include  him  in  the  package. 
Obviously,  one  of  the  big  questions  is  the  judicial  review  area.  Do 
we  need  to  go  in  another  way?  Then  we  will  have  some  other  ques- 
tions that  we  have  learned  specifically.  As  Congresswoman  Snowe 
pointed  out,  maybe  we  need  an  investigatory  branch.  Maybe  we 
need  some  other  things. 

But  we  will  have  him  in  the  loop.  I  think  both  of  us  cosponsor  his 
legislation.  We  are  not  trying  to  grab  anything.  It  is  just  that  we 
have  been  so  interested  in  this  for  so  long  that  we  want  to  make 
sure  we  get  it  to  closure. 

Ms.  Snowe.  That  is  right.  In  fact,  I  approached  him  this  week 
about  his  legislation  and  the  GAO  report.  I  am  sure  that  we  can 
work  together  on  some  of  the  issues  where  we  might  differ. 

Chairman  Hamilton.  This  Office  of  Compliance  that  you  are 
talking  about;  they  would  have  not  only  a  judicial  function,  investi- 
gatory function,  but  also  an  enforcement  function  as  well?  They 
could  put  sanctions  on  a  person,  I  presume,  of  various  kinds.  Is 
that  right? 

Ms.  Schroeder.  Absolutely. 

Ms.  Snowe.  Absolutely. 

Chairman  Hamilton.  So  it  would  have  teeth  in  it? 

Ms.  Schroeder.  Yes,  sir. 

Chairman  Hamilton.  Mr.  Allard? 

Mr.  Allard.  I  want  to  thank  both  of  my  colleagues  for  showing 
up  to  testify  before  this  committee. 

You  bring  up  a  subject  that  I  have  been  very  interested  in.  That 
is  congressional  exemption.  I  think,  if  I  understand  your  testimony, 
if  we  had  to  summarized  it  in  very  simple  terms,  is  that  you  see 
that  employees  here  in  the  Congress  are  treated  differently  than 
employees  in  the  private  sector,  because  we  have  exempted  our- 
selves from  many  of  those  same  laws.  Is  that  correct?  Would  that 
be  a  proper  restatement  of  your  position? 


Ms.  Schroeder.  Basically,  since  1989,  we  really  haven't  exempted 
ourselves,  because  we  have  put  in  the  Office  of  Fair  Employment 
Practices.  What  we  found  out  from  the  Government  Accounting 
Office  is  it  appears  that  most  employees  have  not  used  the  Office  of 
Fair  Employment  Practices.  The  real  question  was  why?  I  think 
part  of  that  has  been  one  of  the  best  kept  secrets  on  the  Hill.  That 
is  what  we  are  trying  to  address  in  here  as  to  what  we  are  finding 
out,  and  what  GAO,  I  think,  is  going  to  address  very  clearly,  as  to 
why  this  wasn't  used. 

Mr.  Allard.  But  you  see,  this  is  a  broader  problem.  It  might  be  a 
matter  of  just  educating  employees  on  the  Hill,  but  I  think  it  is  a 
bigger  problem  than  that,  where  we  have  exempted  ourselves  as  a 
body  from  a  lot  of  laws  that  everybody  is  expected  to  live  under. 
The  Fair  Employment  Standards  Act  is  a  good  example.  Minimum 
Wage,  Civil  Rights,  American  Disability  Act  are  all  examples.  This 
is  what  you  are  referring  to  either  directly  or  indirectly  in  your 
testimony. 

In  trying  to  implement  this,  you  get  into  some  frustrating  situa- 
tions. I  think  in  the  area  of  employee  rights  it  is  pretty  easy  to  say, 
"Congressman,  you  are  responsible  for  your  office  and  the  manage- 
ment of  your  personnel.  So  individually  you  can  be  held  liable." 

I  haven't  come  up  with  a  personnel  policy  that  might  go  beyond 
that  congressional  office,  where  you  have  problems.  If  we  talk 
about  OSHA,  for  example,  the  Occupational  Safety  and  Health  Act, 
suppose  you  had  an  OSHA  inspection  in  your  office. 

Ms.  Schroeder.  We  wouldn't  pass. 

Mr.  Allard.  Yes.  Suppose  there  weren't  sprinkler  heads  in  the 
office.  Do  you  hold  the  Congressman  individually  responsible,  or  do 
you  hold  responsible  the  people  who  make  the  administration  deci- 
sion that  there  are  sprinkler  heads,  or  not,  that  go  in  that  office? 
Obviously,  if  the  Congressman  leaves  a  lot  of  extension  cords  in  his 
office,  strung  all  over  the  floor,  then  it  is  the  responsibility  of  the 
Congressman.  But  there  are  situation  where  it  may  go  beyond  his 
ability  to  make  decisions. 

This  is  what  I  find  I  am  wrestling  with  in  dealing  with  this  issue. 
I  looked  at  the  Family  and  Medical  Leave  Act,  for  example,  which 
we  just  passed.  In  a  way,  we  treat  our  employees  differently  here 
in  the  Congress  than  we  do  in  the  private  sector.  In  the  private 
sector,  your  employee  can  go  and  appeal  it  to  the  court — you  can 
correct  me  if  I  am  wrong,  because  I  know  you  are  responsive — but 
here  in  the  Congress,  you  have  your  review  committee,  but  you 
can't  appeal  it  to  the  court. 

Ms.  Schroeder.  That  is  because  of  the  Constitutional  problem. 

Mr.  Allard.  Would  you  elaborate  on  that  so  I  understand  why 
that  is? 

Ms.  Schroeder.  Sure.  The  Constitution  talks  about  three  sepa- 
rate branches,  and  that  one  branch  can't  be  more  equal  than  the 
other  branch.  That  is  why  crafting  this  type  of  thing  is  so  tricky.  I 
am  pleased  that  you  have  Eleanor  Holmes  Norton  on  here,  because 
she  is  one  of  the  professors  who  can  deal  with  all  this. 

We  must  put  an  enforcement  mechanism  together  just  as  the 
courts  must  put  their  enforcement  mechanisms  together  for  their 
employees.  We  cannot  hear  cases  from  court  employees  on  these 
issues.  They  can't  hear  them  from  ours,  and  the  same  with  the  Ex- 
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ecutive  Branch.  So,  you  have  to  have  your  own  internal  mechanism 
for  doing  that. 

That  is  why  I  think  maybe  if  we  had  retired  Federal  judges,  or 
retired  administrative  law  judges,  we  think  that  will  pass  the 
muster.  Yet,  it  will  be  independent.  It  will  be  outside,  and  they  will 
be  used  to  having  the  same  standards  that  you  have  had  in  the  pri- 
vate sector. 

Mr.  Allard.  I  am  going  to  play  a  devil's  advocate  here,  because  I 
think  this  is  an  important  issue.  It  is  an  important  argument  that 
I've  gotten  into  with  other  members  of  the  Congress.  Where  do  you 
draw  these  legislative  bounds?  I  mean  we  have  the  Executive 
Branch;  we  have  the  Legislative  Branch;  we  have  the  Judicial 
Branch.  In  my  perception  of  the  Constitution — I  am  not  a  constitu- 
tional scholar  by  any  means — is  that  the  Judicial  Branch  is  there 
to  resolve  issues  of  difference  between  the  Executive  Branch  and 
the  Legislative  Branch. 

So,  why  is  it  inappropriate,  then,  to  go  ahead  and  have  this  come 
under  a  judicial  review  in  the  case  of  family  and  medical  leave,  for 
example?  I  don't  see  a  clear  distinction  there.  I  go  back  to  the 
founders  of  our  Constitution.  I've  quoted  James  Madison  before;  I'll 
quote  him  again.  He  says  that  if  you  have  a  legislative  body  that 
exempts  itself  from  the  laws  that  everybody  has  to  live  under,  you 
have  created  an  elite  body. 

The  founders  of  our  Constitution  wanted  to  keep  that  separation 
of  power,  but  they  didn't  want  the  Legislative  Branch  to  be  consid- 
ered as  having  separate  rights  from  anybody  else,  or  privileges,  be- 
cause they  had  just  come  here  to  a  new  country  from  an  older 
country  where  the  aristocracy  enjoyed  an  lot  of  privileges  that  the 
average  person  didn't. 

Ms.  Schroeder.  If  I  could  respond  to  that  a  bit,  because  I  have 
probably  had  more  experience  in  this.  It  is  just  as  frustrating  to  me 
as  I  am  sure  it  is  to  you.  It  is  not  about  exempting  us  from  laws.  I 
don't  think  any  of  our  forefathers  thought  about  that.  To  allow  the 
Judicial  Branch  to  be  a  fair  arbitrator,  they  can't  have  more  power 
over  one  branch  or  the  other,  because  then  suddenly  they  would 
become  supreme.  It  is  like  the  nobody's  head  can  be  higher  than 
the  other  one. 

So,  the  idea  then,  is  that  the  Executive  Branch  has  its  own  way 
of  enforcing  the  laws  against  itself.  The  judiciary  does  the  private 
sector.  If  we  step  on  the  Executive  Branch,  or  they  step  on  us,  then 
we  go  to  the  judiciary  to  arbitrate  that,  but  they  would  not  look  a 
fair  arbitrator  if  they  had  too  much  of  a  tilt  one  way  or  another.  I 
think  that  is  the  way  it  is. 

What  I  want  to  make  sure  we  don't  do  is  whatever  comes  out, 
let's  make  sure  the  courts  don't  throw  it  out  because  of  this  separa- 
tion of  powers,  because  the  public  is  going  to  say,  "Aha,  they  cre- 
ated this  cute  little  thing  that  said  they  were  all  under  the  law,  but 
then  the  courts  throws  the  whole  thing  out."  That  is  why  I  am  so 
mindful  of  making  sure  we  do  this  right,  because  otherwise  we  will 
be  really  beat  up.  That  is  why  Congresswoman  Snowe  and  I  have 
worked  so  hard  on  this.  We  really  don't  want  to  see  all  this  effort 
get  dumped  in  the  trash  after  some  review  panel  in  the  courts  say, 
"Oh,  you  guys  didn't  know  about  separation  of  powers." 
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Mr.  Allard.  Mr.  Chairman,  I  notice  the  red  light  is  on,  but  if  I 
could  have  your  indulgence  here  to  pursue  this  I  would  like  to 
pursue  it  a  little  bit. 

I  think  it  is  a  very  important  issue.  I  agree  with  what  you  are 
trying  to  do,  but  this  separation  of  powers  is  a  frustrating  issue  for 
me,  as  you  can  tell. 

Ms.  Schroeder.  It  is  frustrating  for  me,  too,  Congressman. 

Mr.  Allard.  I  bring  this  up  on  family  medical  leave,  because  I 
know  you  are  familiar  with  it.  In  a  way,  haven't  we  raised  our 
head  above  the  Judicial  or  even  the  Executive  Branch  by  saying 
that  our  employees  cannot  appeal  this  process  to  a  de  novo  judicial 
process? 

Ms.  Schroeder.  Let  me  say  that  I  hear  what  you  are  saying,  and 
there  is  no  one  who  has  been  more  frustrated  than  I  have  with  it.  I 
used  to  chair  Civil  Service.  When  we  oversee,  as  you  know,  GAO, 
the  Government  Accounting  Office,  is  under  the  Congress.  It  is  not 
under  the  Executive  Branch.  We  had  to  create  an  entirely  separate 
Civil  Service  system  to  give  them  the  same  protection  that  the  civil 
servants  that  work  for  the  Executive  Branch  did,  because  the  law- 
yers told  us  anything  else  would  be  thrown  out. 

So,  while  it  is  frustrating,  it  is  manageable.  I  think  what  we 
want  to  make  sure  of  is  that  the  enforcement  is  the  same,  and  that 
nobody  is  getting  out  of  it,  or  your  perception  will  be  right.  Believe 
me,  everybody  will  pick  up  on  it  in  a  second. 

Otherwise,  if  we  said  we  will  put  ourselves  under  the  court,  like 
everyone  else,  we  all  know  about  the  separation  of  powers.  What 
we  are  really  saying  is,  indirectly,  we  exempted  ourselves.  People 
won't  tolerate  that.  They  want  real  reform  that  is  going  to  stick, 
and  that  employees  have  rights  under.  That  is  what  we  are  trying 
to  do. 

Mr.  Allard.  So  you  would  agree  with  me  that  we  do  have  a 
number  of  areas  that  we  may  look  at,  including  OSHA  for  exam- 
ple, or  the  Civil  Rights  Act,  and  so  on.  What  I  would  I  would  like  to 
do  is  to  sit  down  and  work  with  you,  because  I  have  been  wrestling 
with  this,  and  try  to  reach  the  proper  balance.  I  think  you  have 
done  some  pretty  good  ground  work  in  trying  to  do  that.  Somehow 
or  another  we  have  to  work  ourselves  through  that  so  that  we  are 
treated  as  congressional  people  the  same  as  the  average  citizen 
who  has  to  live  under  those  same  laws. 

Ms.  Schroeder.  If  you  don't  have  enforcement,  it  means  nothing. 
You  have  to  make  sure  the  enforcement  mechanism  is  constitution- 
al. 

Mr.  Allard.  I  agree.  That  is  the  key. 

Thank  you,  Mr.  Chairman,  I  appreciate  it. 

Ms.  Snowe.  May  I  just  make  one  point? 

Mr.  Allard.  Yes. 

Ms.  Snowe.  You're  absolutely  correct.  The  question  is  how  can 
we  move  this  legislation  expeditiously  through  the  Congress,  and  at 
the  same  provide  a  fair  mechanism.  The  Senate  procedures  do 
allow  for  judicial  review,  interestingly  enough. 

Mr.  Allard.  Is  it  de  novo? 

Ms.  Snowe.  Yes  it  is. 

Ms.  Schroeder.  But  it  hasn't  been  tested. 
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Mr.  Allard.  Now,  you  talk  about  de  novo,  here  in  your  testimo- 
ny. Did  I  understand  your  testimony  right,  and  the  paper  that  you 
had  here?  It  looked  to  me  like  you  were  talking  about  a  civil  rights 
case  to  go  to  de  novo,  where  you  started  out  with  a  new  set  of  facts. 

Ms.  Snowe.  We  have  not  made  that  decision. 

Ms.  Schroeder.  No,  we  have  not.  We  have  to  consult  everyone 
and  see  where  we  want  to  go  with  that. 

Ms.  Snowe.  We  were  talking  about  a  quasi-judicial  review.  I  sup- 
port judicial  review,  but  I  also  understand  the  problems  that  it 
could  present  in  getting  it  through  the  Congress.  I  don't  have  as 
many  concerns  as  others  do  in  that  process,  but  nevertheless  I 
think  we  have  to  try  to  build  for  strong  support  here  in  making 
sure  that  we  can  get  this  legislation  through.  I  think  it  has  to  be 
done  sooner  rather  than  later,  to  be  honest  with  you. 

We  have  to  ensure  on  the  enforcement  and  we  have  to  make 
sure  that  we  have  an  independent  office.  It  is  very  important  that 
that  office  is  independent,  so  that  people  here  in  the  Congress  have 
the  assurances  that  they  are  going  to  have  a  fair  process. 

Mr.  Allard.  That  is  key. 

Ms.  Snowe.  It  is  absolutely  key.  You  are  right.  We  have  to  look 
at  all  of  the  laws.  Some  of  the  laws  the  employees  are  covered  by, 
but  it  is  really  ad  hoc.  We  have  the  Civil  Rights  Act,  Equal  Pay 
Act,  Americans  with  Disabilities  Act,  and  two  other  acts,  Rehabili- 
tation and  Age  Discrimination  Act,  although  they  are  not  set  in 
law,  in  our  rules  it  does  require  adherence  to  both  of  those  laws, 
plus  family  and  medical  leave. 

I  think  there  is  an  unevenness  in  the  process  at  this  point,  and 
certainly  in  the  procedures.  We  have  to  move  in  trying  to  reform 
in  that  respect. 

Mr.  Allard.  I  think  you  have  done  good  work.  I'd  like  to  be  a 
part  of  your  discussions.  I  am  a  member  of  this  committee  who 
shares  your  common  concern  on  this. 

Ms.  Snowe.  Thank  you. 

Chairman  Hamilton.  Mrs.  Holmes  Norton? 

Mrs.  Holmes  Norton.  Thank  you  very  much,  Mr.  Chairman. 

I  want  to  thank  my  two  colleagues  for  extraordinarily  pioneering 
work  in  this  field.  It  may  seem  self-evident  today,  but  particularly 
when  Congresswoman  Schroeder,  it  was  not  only  not  self-evident, 
there  was  a  lot  of  self-denial.  I  fear  there  still  is.  Your  bipartisan 
effort  has  been  quite  extraordinary. 

I  think  we  can  understand  that  if  we  recognize  that  the  Senate 
only  last  year,  in  the  face  of  the  Anita  Hill  allegations,  finally  set 
up  such  an  office.  In  1988,  when  Lynn  Martin  and  Representative 
Schroeder  and  Representative  Snowe  were  going  at  this  without 
any  such  dramatic  impetus,  that  took  a  lot  of  very  hard  work.  I 
just  want  to  personally  thank  you  for  what  you  have  done. 

On  the  question  that  has  been  raised,  it  is  an  interesting  ques- 
tion about  judicial  review.  In  reasoning  one's  way  through  it,  con- 
sider for  example,  that  the  Executive,  under  Title  VII,  allows  itself 
to  be  taken  into  court  to  be  judged  on  discrimination  matters  by 
the  third  branch  of  government. 

I've  not  ever  looked  at  this  notion,  but  I'm  trying  to  weave  my 
way  through  what  kind  of  judicial  review  would  be  tolerable,  con- 
stitutionally. At  the  very  least,  is  seems  to  me  that  there  would  be 
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an  error-correction  function  for  the  courts.  De  novo  review,  start- 
ing again,  essentially  got  into  Title  VII,  frankly,  because  it  was  the 
first  time  there  had  every  been  any  anti-discrimination  function. 

This  Congress  wasn't  willing  to  give  the  function  to  an  adminis- 
trative agency,  so  you  almost  had  to  say  when  you  go  to  court  you 
can  start  all  over  again.  It  is  very  redundant.  It  is  very  hard  for 
me,  with  a  straight  face,  as  much  as  I  like  as  many  bites  out  of  the 
apple  as  I  can  get,  to  say  that  a  system  of  due  process  ought  to 
afford  people  a  de  novo  fact-finding  hearing  and  administrative 
process,  and  they  ought  to  be  able  to  go  into  court  and  start  all 
over  again,  and  perhaps  come  out  with  an  opposite  result. 

The  error-correction  function,  it  seems  to  me,  is  central  to  Amer- 
ican due  process.  Consider  that  you  could  have  even  an  independ- 
ent body  of  the  kind  you  recommend  enforcing  the  law.  Suppose 
they  enforce  the  law  wrong.  If  they  don't  enforce  the  law  wrong  on 
occasion,  they  will  be  unlike  any  fact-finding  body  I  have  every 
heard  of.  That  is  to  say  in  their  interpretation  of  the  law. 

We  are  assuming  that  this  is  the  same  Title  VII  that  applies  to 
everybody  else.  You  don't  want  it  applying  in  a  different  way  to 
employees  of  the  House  than  it  would  to  employees  of  HUD  or  em- 
ployees of  AT&T.  So,  if  they  get  it  wrong  in  this  independent 
review  board — as  a  matter  of  law  now.  I'm  not  talking  about  the 
facts,  as  a  matter  of  law — and  there  is  no  way  to  appeal,  then  of 
course  they  continue  to  get  it  wrong.  Really  there  is  no  due  proc- 
ess. 

As  I  recall,  I  think  the  Senate  does  allow  an  appeal  to  the  Court 
of  Appeals,  which  in  the  law  at  least,  would  be  an  error-correction 
function,  because  you  cannot  retry  the  case  in  the  Court  of  Ap- 
peals. I  would  make  the  argument,  again,  and  somewhat  in  igno- 
rance, because  I  have  not  looked  at  the  law,  and  not  read  the  cases, 
but  I  would  make  the  argument  that  you  must,  in  our  system  of 
law,  allow  an  error-correction  function.  They  only  to  do  that  is  to 
allow  an  appeal  at  least  to  the  Court  of  Appeals,  which  alone  can 
tell  us  the  meaning  of  the  law  under  our  system  of  government. 

I  wonder  if  we  have  ever  sought  a  CRS  legal  opinion,  or  a  legal 
opinion  from  any  body  that  could  help  us  to  sort  this  out? 

Ms.  Schroeder.  I  know  it  has  been  done  in  the  past.  We  haven't 
done  it  recently,  but  they  have  all  sorts  of  different  things.  The 
other  thing  that  I  think  that  you  mention  is  one  of  the  other  flaws 
I  neglected  to  point  out  that  we  found  in  the  GAO.  That  was  the 
in-house  review  that  we  have  here  now,  under  OFEP;  there  is  no 
guarantee  that  the  people  that  are  sitting  on  that  panel  under- 
stand anything  about  civil  rights,  equal  rights,  employment  rights, 
or  that.  You  really  want  to  make  sure  to  try  to  have  as  few  errors 
as  possible,  that  the  reviewing  board  has  some  experience  and 
some  qualifications  in  this. 

Mrs.  Holmes  Norton.  That  really  becomes  crucial,  because  you 
have  to  apply  the  law  to  the  facts.  This  law  with  its  burdens  of 
proof,  all  of  us  who  went  through  the  1991  Civil  Rights  Act,  and 
the  burden  of  proof  controversy  and  complexities  perhaps  will  rec- 
ognize that  if  you  don't  know  this  area  of  law,  you  really  ought  to 
be  sitting  on  these  cases. 
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I  really  don't  who  the  appropriate  body  to  ask  this  is,  but  could 
we  ask  for  a  formal  legal  opinion  from  the  Congressional  Research 
Service  on  this  question  of  appeal. 

Ms.  Schroeder.  Yes.  And  we  also  asked  the  Judicial  Conference. 
I  had  forgotten  that.  I  will  send  that  to  you,  because  I  think  it  is  a 
very  interesting  paper.  We  will  get  it  to  the  committee. 

Mrs.  Holmes  Norton.  You  asked  the  Judicial  Conference? 

Ms.  Schroeder.  Yes.  When  Lynn  Martin  and  I  were  trying  to 
draft  this,  we  asked  the  Judicial  Conference  to  take  a  look  at  what 
they  thought.  So  we  went  even  a  little  beyond  probably  where  we 
should  have  gone.  It  is  an  interesting  piece,  and  I  will  get  it  to  you. 

Ms.  Snowe.  You  make  an  interesting  distinction,  though,  that  I 
think  could  assist  us  in  this  debate  on  the  judicial  review.  That  is 
whether  or  not  one  is  starting  over  again,  or  just  reviewing  the  law 
and  whether  it  was  accurately  applied. 

Mrs.  Holmes  Norton.  The  only  argument  for  starting  over  again 
is  perhaps  a  good  one.  That  is  whether  you  want  to  have  employees 
of  the  House  and  the  Senate  have  any  lesser  rights  than  employees 
of  Federal  agencies.  They  can  start  all  over  again.  So,  once  you 
start  a  crazy  thing,  I  think  you  have  to  make  everybody  crazy  the 
same  way.  You  may  have  a  problem  in  that  way. 

Chairman  Hamilton.  Would  the  gentlewoman  yield? 

I  am  just  informed  that  we  have  a  panel  set  up  in  a  few  weeks, 
distinguished  lawyers,  American  Bar  Association,  to  discuss  this 
very  point. 

Mrs.  Holmes  Norton.  That  would  be  very  helpful.  I  do  think 
though  that  there  should  be  a  formal  legal  opinion.  I  don't  think 
anybody  believes  it.  I  think  we  have  to  frame  the  issues.  The  ad- 
vantage of  a  formal  legal  is  you  frame  the  question,  and  you  get  a 
precise  answer  to  your  question,  or  else  you  are  still  muddling 
around  as  to  what  you  believe. 

Could  I  just  say  a  very  few  other  things? 

On  contacts  versus  counseling;  I  do  think  that  the  disparity  is  too 
great  to  be  believed.  On  the  other  hand,  your  own  figures,  Olympia, 
you  began  to  get  complaints  suggest  to  me  that  the  contacts  are  in 
part  just  to  find  what  in  the  hell  this  all  about,  and  once  you  find 
out,  you  may  decide  this  not  the  thing  you  want  to  do,  or  this  is  not 
for  you,  or  this  is  not  the  kind  of  complaint  you  can  have.  I  must 
say,  my  own  experience  is  chair  of  the  EEOC  was  that  there  were 
torrents  of  complaints  that  had  absolutely  nothing  to  do  with  it. 
One  of  the  most  important  functions  we  served  to  helping  people  to 
find  the  right  agency. 

I  want  to  ask  you  whether  you  think  posting,  as  it  is  required  by 
law  of  private  employers  and  of  Federal  agencies,  shouldn't  be 
made  a  requirement  to  perhaps  help  this  question  of  information. 

Ms.  Schroeder.  Absolutely.  With  exclamation  points. 

Ms.  Snowe.  Yes.  As  far  as  the  disparity  between  the  contacts 
and  whether  or  not  they  followed  through  with  any  information 
and  proceeded  with  the  process,  I  think  the  General  Accounting 
Office  could  probably  elaborate  on  that.  I  think  we  would  want  to 
explore  that  issue  further.  I  think  there  still  is  some  uncertainty. 
There  were,  as  GAO  indicated  to  us,  many  who  did  not  want  this 
information  disclosed  to  their  employer. 
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I  am  sure  you  are  familiar  with  that  issue  on  the  part  of  the 
EEOC.  I  think  some  of  those  are  the  things  that  we  have  to  look  at. 

Mrs.  Holmes  Norton.  Finally,  we  had  mention  of  the  Family 
Medical  Leave  Act,  and  of  course,  this  committee  is  interested  in 
the  notion  of  the  application  of  the  laws  Congress  enacts  to  Con- 
gress itself.  Have  any  of  you  every  thought  about  what  kind  of  ad- 
ministrative body  it  would  take  to  do  this? 

If  you  had  one  for  EEO  and  one  for  OSHA,  and  one  for  the  rest 
of  it,  you  would  re-create  a  bureaucracy  none  of  us  would  like  to 
see  grow  up.  You  could  do  some  kind  of  independent  board  that 
would  have  the  kind  of  all  purpose  jurisdiction  that  court  has.  I 
wondered,  given  where  you  appear  to  stand  on  applying  the  laws  of 
Congress  to  itself,  you  have  given  any  thought  to  what  kind  of 
mechanism  could  most  efficiently  do  that,  if  we  are  talking  about  a 
multiplicity  of  laws? 

Ms.  Snowe.  I  think  that  is  one  of  the  areas  that  we  have  to  ex- 
amine further.  You  raised  a  concern  that  I  share,  and  I  am  sure 
Congresswoman  Schroeder  shares.  Currently  the  Office  has  only 
four  employees;  a  counselor,  a  mediator,  a  director,  and  a  secre- 
tary. Obviously,  if  we  expand  this  office,  as  we  are  suggesting  and 
as  has  been  suggested  in  other  legislation,  then  clearly  at  how  big 
is  this  office  going  to  get?  What  is  it  going  to  require? 

Certainly  it  is  going  to  be  much  larger  than  it  currently  is  today. 
It  would  be  understaffed  in  terms  of  the  kinds  of  complaints  and 
review,  and  most  especially  if  we  include  an  investigative  compo- 
nent as  part  of  the  responsibilities.  That  could  create  a  greater  bu- 
reaucracy. I  think  we  have  to  look  at  those  issues  as  well,  and  de- 
termine exactly  what  we  are  talking  about  in  terms  of  the  impact 
of  these  issues. 

Ms.  Schroeder.  Well,  one  of  the  things  I  would  like  to  add  is,  as 
one  who  lost  a  select  committee  and  I  now  see  how  much  work 
they  do.  They  bring  a  box  of  work  over  everyday,  and  we  get  all 
the  phone  calls.  You  really  realize  how  busy  that  staff  was.  When  I 
find  that  there  are  four  fulltime  staff  sitting  down  in  OFEP,  and 
they  are  getting  the  equivalent  of  one  phone  call  a  day,  and  one 
case  a  year,  I  am  sorry,  it  makes  me  crazy. 

This  is  all  great,  and  we  want  to  make  sure  everybody  is  under 
the  law.  We  want  to  make  sure  they  are  independent.  One  of  the 
things,  Congresswoman,  that  I  have  thought  about  is  having  cre- 
ated the  whole  personnel  system  for  the  Government  Accounting 
Office,  because  they  are  under  Congress,  and  we  have  the  equiva- 
lent of  MSPB,  which  is  what  Federal  employees  have.  We  made  it 
parallel,  top  to  bottom.  They  also  have  investigative  services. 

One  of  the  ways  that  I  think  would  show  that  we  have  independ- 
ence, yet  not  deal  with  the  judicial  craziness  of  the  separation  of 
powers,  or  whatever,  may  be  these  things  could  go  through  the 
Government  Accounting  Office  procedure.  You  are  an  expert  on 
this.  I  hope  you  think  that  a  bit  with  us  as  we  craft  this  bill.  It 
saves  us  from  reinventing  the  wheel  and  having  a  bunch  of  people 
who  do  look  like  the  Maytag  repairman.  Everybody  wants  us  under 
the  law,  but  you  don't  somebody  who  is  sitting  down  there  every- 
day waiting  for  the  phone  to  ring.  That  is  pretty  crazy. 
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We  have  to  figure  out  something  realistic  that  is  economical,  but 
is  also  efficient,  and  is  independent;  and  that  is  a  challenge,  but  we 
have  to  do  it. 

Ms.  Snowe.  One  of  the  other  suggestions  in  the  legislation  that 
we  are  considering  is  that  on  the  hearing  board  not  to  have  any 
current  members  of  Congress,  in  order  to  ensure  its  independence, 
which  is  different  from  the  process  currently. 

Mrs.  Holmes  Norton.  This  is  such  a  collegial  body,  I  imagine  it 
would  be  pretty  intimidating  to  go  before  a  board  where  you  know 
the  colleague  of  one  the  persons  you  are  accusing.  Of  course,  I 
think,  who  go  up  before  the  board  are  not  going  to  be  members  of 
the  Congress  at  all.  We  have  many  more  employees  than  we  have 
members.  I  think  when  people  hear  about  us  applying  laws  to  our- 
selves, they  think  we  are  talking  about  suing  members.  Well,  we 
are  probably  more  often  talking  about  suing  staff  of  one  kind  or 
the  other. 

I  just  want  to  thank  you  for  what  is  truly  pioneering  work. 

Ms.  Schroeder.  Thank  you. 

Ms.  Snowe.  Thank  you. 

Ms.  Schroeder.  We  appreciate  it. 

Chairman  Hamilton.  Senator  Lugar? 

Senator  Lugar.  No  questions. 

Chairman  Hamilton.  Senator  Reid? 

Senator  Reid.  I,  like  most  people  here,  abstractly  talked  about 
having  laws  apply  to  us,  until  Senator  Mitchell  appointed  my 
chairman  of  the  task  force.  It  is  called  the  Bipartisan  Task  Force 
for  Senate  Coverage.  There  are  six  of  us  on  that  task  force,  three 
Republicans,  and  three  Democrats.  It  is  very,  very  difficult. 

When  you  consider  the  labor  laws  alone,  the  Fair  Labor  Stand- 
ards Act,  NLRB,  OSHA.  Then  you  have  the  Freedom  of  Informa- 
tion Act,  the  various  conflict  laws.  It  becomes  very  difficult,  espe- 
cially when  you  understand  that  we  are  doing  this  in  the  frame- 
work of  the  Separation  of  Powers  Doctrine.  I  think  we  would  ac- 
knowledge we  can't  have  the  Executive  Branch  threatening — as  it 
could  do;  it  may  not  do;  but  it  could  do — us  and  our  staffs  if  we 
didn't  comply  with  what  they  felt  was  appropriate  procedure,  or 
maybe  didn't  give  them  appropriate  appropriation  in  a  specific  in- 
stance. 

Something  that  I  thought  made  good  town  hall  meeting  talk,  in 
the  real  practice  becomes  extremely  difficult  to  implement.  We  are 
really  struggling  with  this.  We  have  sought  help  from  our  legal 
counsel,  the  attorneys  for  Secretary  of  the  Senate.  We  have  even 
sought  help  from  the  American  Bar  Association.  They  have  a  full- 
time  staff.  They  are  considering  assigning  one  of  their  experts  to 
work  with  us. 

We  all  want  to  have  the  laws  apply  to  us,  but  in  the  process  as 
you  have  mentioned,  Olympia,  we  do  not  want  to  create  a  vast  bu- 
reaucracy. It  is  bipartisan  to  say  the  least.  Senator  Stevens  has 
been  in  this  institution  for  twenty  years.  My  only  point  is  I  appre- 
ciate your  bringing  this  to  the  forefront.  Doing  that  and  imple- 
menting it  is  two  different  things.  We  have  a  mandate  to  report 
back  to  the  Senate  by  the  first  of  September.  We  are  doing  our 
best,  but  realistically,  with  all  the  implications  of  the  law,  it  is 
going  to  be  extremely  difficult  to  do,  so  say  the  lawyers. 
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Pat,  how  does  a  Harvard  lawyer  feel  about  my  statement? 

Ms.  Schroeder.  Senator,  you  are  absolutely  right  on.  I  have  been 
struggling  with  it  since  I  got  here,  which  is  like  twenty  years, 
trying  to  figure  out  how  we  do  this. 

That  is  why  I  say  one  of  the  things  that  I  have  looked  at  is 
maybe  we  ought  to  look  more  at  the  process  we  put  together  for 
the  Government  Accounting  Office.  It  doesn't  get  into  the  Separa- 
tion of  Power  Doctrine  since  it  is  under  us.  We  do  have  an  appeal 
system,  and  everything,  for  their  employees.  It  would  be  independ- 
ent. You  wouldn  t  have  to  reinvent  the  wheel  and  create  a  bunch 
of  bureaucracy. 

There  is  also  some  other  things  that  are  a  little  bit  unique.  I 
think  Congress  Allard's  statements  that  some  of  this  stuff  is  going 
to  cost  bunches  of  money  if  you  really  want  to  go  out  and  comply 
with  OSHA,  and  so  forth.  Some  of  this  becomes  a  little  bit  different 
and  may  be  another  constitutional  issue.  That  is  the  privilege  of 
communication  between  constituents  and  a  Member  under  the 
Freedom  of  Information  Act.  That  may  be  a  little  bit  different,  be- 
cause I  am  not  sure  that  when  people  write  you  they  expect  that 
the  whole  world  can  blast  out  their  letters,  and  have  them  on  the 
front  pages  of  the  papers. 

That  may  be  one  of  the  areas  where  even  the  public  might  want 
a  tad  difference.  Basically,  they  don't  want  a  bunch  of  bureaucracy. 
They  want  to  make  sure  it  is  fair. 

I  think  maybe  GAO  and  the  Library  of  Congress  having  theirs, 
there  may  be  a  way  we  can  do  it,  and  it  doesn't  like  you've  gotten 
ex-Members,  or  current  Members,  or  anybody  else  judging  them.  It 
is  outside  of  this  little  club,  and  yet  does  not  run  into  the  separa- 
tion problem. 

Ms.  Snowe.  I  appreciate  what  you  have  said,  Senator  Reid.  I 
think  it  is  true.  It  has  been  difficult,  but  I  guess  it  has  also  been 
true  that  it  has  been  difficult  for  the  private  sector.  I  think  we 
have  to  try  to  work  on  how  we  can  resolve  these  issues. 

I  came  across  some  old  testimony  when  I  was  testifying  before  a 
subcommittee  back  in  1985  on  behalf  of  Congresswoman  Schroe- 
der's  bill.  That  is  eight  years  ago.  We  are  still  discussing  essentially 
the  same  thing.  Pat  has  been  discussing  it  for  20  years. 

Senator  Reid.  But,  we  may  not  like  to  acknowledge  it.  It  may  not 
be  the  popular  thing  to  do,  but  we  are  not  like  everybody  else.  We 
are  a  separate  branch  of  government.  We  have  the  speech  and 
debate  clause  of  the  Constitution  that  we  have  to  protect.  I,  as  I 
think  everyone  here  who  has  said  anything,  feel  that  the  laws  we 
pass  should  be  applicable  to  us:  But  it  has  to  be  within  the  frame- 
work of  the  Constitution.  That  makes  it  more  difficult  to  do. 

Ms.  Snowe.  I  think  that  we  should  also  look  at  the  examples 
within  the  Executive  Branch,  as  well.  I  think  that  is  important  to 
look  in  terms  of  how  the  Executive  Branch  has  managed  to  address 
some  of  these  issues.  I  agree  that  we  obviously  are  unique  as  an 
institution.  We  have  to  take  into  account  that  uniqueness,  but  at 
the  same  time  I  hope  that  we  won't  use  that  as  a  reason  for  not 
doing  what  we  need  to  do  with  respect  to  this  legislation. 

Senator  Reid.  I  think  there  are  many  who  wish  we  could  avoid 
the  subject,  but  we  can't  anymore.  We  are  forced  with  the  fact  that 
there  is  significant  public  attention  that  is  focused  the  Congress. 
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That  includes  the  Senate  and  the  House.  We  have  to  do  that.  I 
think  we  have  to  do  it,  though,  without  creating  this  vast  bureauc- 
racy that  will  stifle  us  all.  I  think  the  suggestions  made  by  both, 
that  maybe  we  can  use  some  of  the  existing  apparatus  that  is 
around,  and  simply  work  our  way  into  that. 

Ms.  Snowe.  I  agree  with  you  on  the  bureaucratic  aspect.  That 
has  been  my  biggest  concern. 

Ms.  Schroeder.  It  certainly  is  mine.  I  was  outraged  to  think  of 
these  four  people  sitting  down  there. 

When  I  looked  at  the  Government  Accounting  Office,  we  have 
the  same  problems.  We  just  decided  we  are  going  to  do  it.  We  did 
it,  and  nobody  has  ever  complained  about  it. 

I  think  it  would  help  if  we  separated  these  things  into  different 
areas.  The  one  people  don't  want  us  to  be  exempt  from  is  treating 
our  employees  fairly,  family  leave,  those  types  of  things.  Clearly, 
they  see  absolutely  no  reason  for  it. 

The  speech  and  debate  clause,  I  think  a  lot  of  people  would  say, 
"When  I  write  my  Congressman,  I  don't  expect  somebody  to  be  able 
to  come  in  and  search  it  and  find  out  what  I  said."  Those  kinds  of 
things  are  a  little  different.  That  we  can  explain,  and  I  think, 
defend  on  the  stump. 

I  think  we  break  them  into  those  different  categories,  and  put 
ourselves  under  an  independent  group  that  is  under  our  side  of  the 
Constitution,  our  side  of  the  separate  of  government.  I  think  we 
can  make  some  progress. 

Senator  Reid.  Mr.  Chairman,  just  one  last  thing  that  we  have  to 
keep  in  mind:  I  think  also  that  we  have  to  try  to  have  the  same 
umbrella  for  the  House  and  the  Senate. 

Ms.  Schroeder.  I  agree. 

Senator  Reid.  I  think  it  would  be  foolish  to  set  up,  as  we  have 
done  in  the  Senate  and  you  have  done  in  the  House,  or  at  least  we 
have  done  with  the  Office  of  Fair  Employment  Practices.  We 
should  have  one  for  both  of  us. 

Ms.  Schroeder.  Exactly.  That  makes  an  excellent  point. 

Chairman  Hamilton.  Thank  you,  Senator  Reid. 

I  want  to  advise  members,  we  have  a  vote  pending  the  House. 

Senator  Reid.  We  heard  that  just  a  minute  ago. 

[Laughter.] 

Chairman  Hamilton.  Vice-Chairman  Dreier? 

Mr.  Dreier.  Thank  you  very  much,  Mr.  Chairman. 

I  had  about  30  minutes  of  questions,  but  I  have  decided  to  keep  it 
brief,  because  of  the  vote. 

Actually,  I  want  to  echo  Chairman  Hamilton's  statement  that 
due  to  the  excellent  that  the  two  of  you  have  done,  this  committee 
is  going  to  look  very  favorably  on  a  proposal  that  you  would  bring 
forward  to  us  to  deal  with  this  specific  issue. 

I'd  like  to  get  back  to  one  point  that  you  raised,  Ms.  Schroeder, 
in  your  statement.  That  being  in  1976,  there  was  very  little,  if  any, 
interest  in  facing  this  issue.  What  I'd  like  to  know  is,  we  know  that 
the  sentiment  has  changed  substantially  since  1976,  but  do  you  still 
today  find  opposition  to  moving  in  this  direction?  If  so,  from  where 
does  that  emanate? 

Ms.  Schroeder.  I  don't  find  any  opposition  publicly.  Publicly,  ev- 
erybody loves  you  to  death.  Quietly,  you  still  find  a  lot  of  people 
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saying,  "This  is  different.  What  are  you  talking  about?  Why  don't 
you  find  some  other  issue?  Why  do  you  insist  on  keeping  this  in  the 
forefront?" 

Yes.  There  are  some  people  who  still  think  this  is  a  club. 

Mr.  Dreier.  We  are  happy  that  you  do  keep  this  issue  in  the 
forefront.  That  is  one  of  the  reasons  that  this  committee  was  estab- 
lished to  deal  with  an  issue  like  this. 

I'd  like  to  make  one  statement  that  Mr.  Allard  just  mentioned  to 
me  here.  As  we  talk  about  the  cost,  the  dollar  cost  that  we  face 
here  in  the  Congress  to  comply  with  certain  regulations,  he  was 
underscoring  the  fact  that  we  need  to  realize  that  is  also  a  cost 
that  is  borne  from  these  regulations  on  the  private  sector  of  our 
economy. 

Ms.  Snowe.  Mr.  Allard  had  mentioned  the  fact  about  our  found- 
ing fathers,  and  that  James  Madison  had  made  a  comment  about 
this  very  issue.  I  came  across  it.  He  said  that  Congress  can  make 
no  law  which  will  not  have  its  full  operation  on  themselves  and 
their  friends  as  well  on  the  great  mass  of  the  society. 

Ms.  Schroeder.  If  we  had  had  some  founding  mothers  in  that 
group,  they  would  have  made  sure  they  enforced  it.  They  wouldn't 
have  just  said,  they  would  have  done  it.  Right? 

Mr.  Dreier.  Thank  you  very  much,  Mr.  Chairman. 

Thank  you  very  much  for  your  excellent  testimony. 

Chairman  Hamilton.  Representative  Schroeder  and  Representa- 
tive Snowe,  thank  you  very  much.  We  were  delighted  to  have  you. 

Ms.  Holmes  Norton  [assuming  Chair]:  The  Chairman  has  to  go  to 
a  journal  vote.  I  will  call  the  next  witness,  therefore,  Nancy  Kings- 
bury, from  the  General  Accounting  Office. 

Let  me  just  say  for  the  record  that  I  am  not  going  to  vote  be- 
cause delegates  can't  vote  on  the  journal.  Isn't  that  a  pity? 

Chairman  Hamilton  will  be  right  back  after  the  vote,  therefore 
he  has  asked  me  to  start  you  out,  especially  as  we  have  your  writ- 
ten testimony.  I  am  very  pleased  to  welcome  Ms.  Kingsbury,  then 
there  are  others  with  her. 

STATEMENT  OF  MS.  NANCY  KINGSBURY,  GENERAL  ACCOUNTING 
OFFICE,  WASHINGTON,  D.C.;  ACCOMPANIED  BY:  MS.  MARY 
MARTIN,  SENIOR  EVALUATOR;  AND  MR.  MICHAEL  R.  VOLPE, 
ASSISTANT  GENERAL  COUNSEL 

Ms.  Kingsbury.  Thank  you,  Madam  Chair. 

I'm  very  pleased  to  be  here.  It  was  very  exciting  to  sit  here  and 
watch  very  imminent  members  of  this  body  essentially  deliver  half 
my  testimony  for  me.  But  they  did  it  with  perhaps  more  and  en- 
thusiasm and  knowledge  than  even  I  can  bring  to  it  at  this  point. 

I  have  with  me,  Mary  Martin,  to  my  right,  who  was  the  evalua- 
tor  in  charge  on  this  assignment;  and  to  my  left  Mike  Volpe,  who  is 
an  assistant  general  counsel  with  GAO. 

I'd  like  to  take  this  opportunity,  even  though  the  two  Congress- 
women  have  left,  to  thank  them  for  their  personal  involvement 
and  support  during  the  course  of  this  work.  Because  of  the  sensi- 
tivities involved  in  the  notion  of  filing  discrimination  complaints 
potentially  against  members  of  Congress,  it  was  with  some  difficul- 
ty that  we  actually  got  as  much  information  as  you  find  our  state- 
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ment.  They  were  very  supportive,  and  in  the  end,  it  was  a  success- 
ful effort.  We  feel  very  good  about  that. 

What  I'd  like  to  do  is,  rather  than  go  directly  to  my  written 
statement,  which  I  assume  will  be  entered  in  the  record,  with  your 
permission;  I'd  like  to  highlight  a  couple  of  things.  The  Congress- 
women  basically  covered  what  we  say  in  this  report  on  the  number 
of  complaints  and  that  problem.  I'll  be  happy  to  answer  questions 
about  that. 

What  I'd  like  to  is  get  on  the  record  a  little  more  information 
about  what  the  OFEP  actual  process  is,  and  how  it  differs  from 
other  processes.  Then,  we  can  deal  with  some  additional  questions, 
if  you'd  like. 

OFEP  actually  is  responsible  for  enforcing  H.R.  51,  which  covers 
both  the  discrimination  laws  that  apply  to  the  Congress  through 
that  rule,  as  well  as  the  Fair  Labor  Standards  Act.  I  think  there 
was  a  little  bit  of  confusion  about  that  earlier. 

The  protections  afforded  under  H.R.  51  apply  to  employment  po- 
sitions paid  by  the  Clerk  of  the  House,  such  as  staff  employed 
Members  and  committee  offices,  and  any  employment  positions  in 
a  legislative  service  organization,  or  other  entity  paid  through  the 
funds  from  the  Clerk  Hire  Allowance.  This  definition  includes  a 
wide  variety  of  House  offices,  including  among  others  the  Congres- 
sional Budget  Office,  but  it  is  notable  that  it  does  not  cover  House 
employees  in  the  Office  of  the  Architect  of  the  Capitol,  which  I 
think  is  something  that  this  committee  may  want  to  look  at. 

As  has  been  mentioned  earlier,  OFEP  does  not  investigate  com- 
plaints. Rather  it  uses  a  three-step  process,  consisting  of  first  coun- 
seling and  mediation;  secondly,  filing  of  a  formal  complaint,  the 
holding  of  a  hearing,  and  the  issuance  of  a  decision  by  the  director 
of  the  Office;  and  then,  should  someone  want  to  appeal  that  deci- 
sion, it  provides  for  the  establishment  of  an  eight  member  review 
panel.  There  is  no  additional  appeal  past  that  review  panel.  As  has 
been  commented  earlier,  that  panel  is  made  up  of  either  members 
of  Congress,  or  members  of  House  staff. 

Through  H.R.  51,  House  employees  have  the  substantive  rights  of 
other  employees  in  the  Executive  Branch,  for  example,  and  most 
other  areas.  If  there  is  a  difference  for  House  employees,  it  prob- 
ably lies  in  the  implementation.  That  is  to  say  the  processes  that 
OFEP  uses  are  to  some  extent  different  from  the  processes  both  in 
the  Senate  and  in  EEOC.  It  also,  as  has  been  mentioned  to  some 
considerable  degree,  differs  in  the  extent  to  which  decisions  can  be 
reviewed.  I  think  the  debate  probably  needs  to  focus  on  those  two 
issues. 

With  that  brief  introduction,  Mrs.  Holmes  Norton,  I'd  like  to 
open  it  for  questions,  because  that  is  probably  where  the  meat  of 
the  issue  will  arise. 

[The  prepared  statement  of  Ms.  Kingsbury  appears  in  the  Appen- 
dix.] 

Mrs.  Holmes  Norton.  Senator  Lugar? 

Senator  Lugar.  I  have  no  questions. 

Mrs.  Holmes  Norton.  Ms.  Dunn,  do  you  have  any  questions? 

Ms.  Dunn.  No. 

I'm  sorry  to  be  late.  I  was  unavoidably  detained. 

Ms.  Kingsbury.  That  is  alright.  I  am  glad  to  be  here. 
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Mrs.  Holmes  Norton.  Ms.  Kingsbury,  you  are  right  that  we 
probed  very  deeply  as  a  response  to  the  testimony  of  the  Congress- 
women.  I  have  only  two  questions  for  you. 

I  want  to  thank  you  for  this  path-breaking  report  and  testimony. 
It  gives  us  the  kind  of  guidance  we  need  to  know  whether  we  know 
what  we  are  talking  about  or  are  reinventing  the  wheel.  Only  the 
experience  of  such  an  office  can  guide  one  in  making  judgments 
about  what  ought  to  take  place  in  the  future. 

You  mentioned  that  the  Architect  of  the  Capitol  is  not  covered. 
Who  else  is  not  covered?  You  said  someone  else. 

Ms.  Kingsbury.  No,  actually  that  is  the  only  major  office  that  we 
are  aware  that  is  not  covered,  that  we  have  been  able  to  identify. 
We  have  a  list  of  the  offices  that  are  covered. 

Mrs.  Holmes  Norton.  This  is  not  the  first  time  that  I  have  seen 
an  example  where  Congress  was  covered  by  something,  or  almost 
everybody  in  the  universe  was  covered  by  something,  but  the  Ar- 
chitect of  the  Capitol  was  not.  Perhaps  Mr.  Baranowski  can  explain 
that  to  me.  Is  that  people  forget  to  put  the  Architect  of  the  Capitol 
in?  How  does  that  occur? 

Ms.  Kingsbury.  It  is  interesting  to  note  that  the  Senate  employ- 
ees of  the  Architect  of  the  Capitol  are  covered  by  the  Senate  proce- 
dure. It  is  not  clear  to  us  whether  it  is  an  oversight,  or  was  a  delib- 
erate matter. 

Mrs.  Holmes  Norton.  I'd  appreciate  it  if  you  could  try  to  find 
out  why  the  Architect  was  not  covered,  and  write  to  this  commit- 
tee, to  Chairman  Hamilton,  so  we  could  see  if  that  is  simply  an 
oversight  that  is  made  often,  because  it  is  not  the  first  time  I  have 
seen,  or  if  there  is  some  reason  for  the  way  the  Architect's  office  is 
structured  in  the  House  of  Representatives. 

Ms.  Kingsbury.  We  have  made  a  preliminary  inquiry  into  that 
matter.  Mary  tells  me  that  the  initial  response  has  to  do  with  the 
structure  of  this  being  carried  out  through  H.R.  51,  and  how  that  is 
structured.  We  can  look  into  it  a  little  further  and  try  to  get  you 
whatever  information  we  can  find. 

Mrs.  Holmes  Norton.  I  wish  you  would,  because  I  think  we 
would  like  to  try  to  make  up  for  that.  That  problem  repeats  itself 
in  the  House  on  other  occasions. 

Perhaps  Mr.  Baranowski  is  the  appropriate  person  to  ask  this 
question:  You  have  heard  the  question  that  perhaps  took  more 
time  in  the  last  discussion  than  any  other.  That  is  the  question  of 
judicial  review  and  de  novo  review.  Perhaps  you  could  comment  on 
de  novo  review  and  judicial  review,  constitutionality,  appropriate- 
ness, and  other  issues  surrounding. 

Ms.  Kingsbury.  I'd  like  to  point  out  that  this  is  Mike  Volpe,  who 
works  for  the  GAO. 

Mr.  Baranowski  just  submitted  a  statement  from  the  Clerk  for 
the  record.  So  I  think  you  are  going  to  have  to  find  another  venue 
for  that  question. 

Mrs.  Holmes  Norton.  That  is  the  only  other  name  that  appears 
here. 

You  are  an  associate  counsel  at  GAO? 

Mr.  Volpe.  Assistant  General  Counsel. 

Mrs.  Holmes  Norton.  Then  the  question  is  appropriate  for  you. 
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Mr.  Volpe.  Yes.  The  Senate  has  provided,  in  its  procedures,  for 
an  appellate  review  process  for  decisions,  either  of  their  review 
panel,  or  the  Select  Committee  on  Ethics.  To  my  knowledge,  that 
has  not  been  tested  in  the  courts  as  to  whether  that  is  constitution- 
al. I  understand  that  you  may  be  getting  testimony  from  that 
Senate  panel  at  a  future  hearing.  I  think  they  could  address  their 
thoughts  as  to  whether  they  think  that  is  a  constitutional  process. 

Mrs.  Holmes  Norton.  Did  the  issue  arise?  Was  it  debated? 

Mr.  Volpe.  I  have  not  studied  the  legislative  history  of  the  Civil 
Rights  Act  of  1991  to  see  whether  that  was  brought  up  at  that 
time,  as  to  whether  it  was  going  to  be  a  challenge  of  the  constitu- 
tionality of  that  process.  As  you  pointed  out  earlier,  this  sort  of 
process  does  exist  with  regard  to  the  decisions  of  the  Executive 
Branch,  which  are  brought  on  appeal,  either  through  trial  de  novo 
or  appellate  review  to  the  courts  for  Executive  Branch  employees. 
That  has  never  been  challenged  as  being  unconstitutional  in  those 
circumstances. 

Mrs.  Holmes  Norton.  Are  there  any  other  questions? 

Again,  let  me  thank  you,  Ms.  Kingsbury,  and  your  colleagues.  I 
had  the  pleasure  of  being  briefed  more  deeply  about  your  report, 
and  have  great  respect  for  the  detail  of  the  report,  which  I  know 
will  be  very  useful  to  this  committee. 

Ms.  Kingsbury.  Thank  you  very  much. 

Mrs.  Holmes  Norton.  If  you  would  wait  a  minute,  the  Chairman 
has  returned. 

Ms.  Kingsbury.  I  am  happy  to  wait,  sir.  I  got  such  short  time. 

[Laughter.] 

Chairman  Hamilton  (resuming  Chair).  Without  objection,  the 
statement  of  William  Baranowski,  the  Director  of  House  Office  of 
Fair  Employment  Practices  will  be  made  part  of  the  record. 

[The  material  by  Mr.  Baranowski  appears  in  the  Appendix  as  let- 
ters from  the  Clerk  of  the  House  submitted  to  the  Joint  Commit- 
tee.] 

Chairman  Hamilton.  Thank  you  very  much,  Mrs.  Holmes 
Norton. 

We  stand  adjourned. 

[Whereupon,  at  11:18  a.m.,  the  committee  adjourned  to  reconvene 
at  the  call  of  the  Chair.] 
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TUESDAY,  JUNE  8,  1993 

United  States  Congress, 
Joint  Committee  on  the  Organization  of  Congress, 

Washington,  DC. 
The  committee  met,  pursuant  to  call,  at  2:15  p.m.,  in  Room  HC- 
05,  The  Capitol,  Hon.  David  Dreier  presiding. 

OPENING  STATEMENT  OF  HON.  DAVID  DREIER,  A  U.S. 
REPRESENTATIVE  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Dreier.  This  meeting  on  the  Joint  Committee  on  the  Organi- 
zation of  Congress  will  come  to  order. 

We  are  pleased  to  welcome  Senator  Grassley  this  afternoon  on 
our  first  panel.  Senator  Grassley  has  been  on  the  Judiciary  and 
Aging  Committees. 

We  are  also  pleased  to  have  Oklahoma's  other  Senator  here 
today,  Senator  Nickels,  who  has  been  in  the  Senate  since  1980.  He 
is  on  the  Appropriations,  Budget,  Energy  and  Indian  Affairs  Com- 
mittees. 

We  look  forward  to  hearing  your  thoughts  today. 

The  program  is  specifically  geared  towards  dealing  with  this 
question  of  application  of  laws  to  the  Congress.  There  has  been  a 
great  deal  of  talk  about  this  over  the  past  week. 

When  I  was  in  California,  many  of  my  constituents  in  the  Los 
Angeles  area  talked  about  the  fact  that  Congress  regularly  exempts 
itself  from  the  laws  which  we  impose  on  the  American  people,  and 
that  is  the  thrust  of  our  entire  series  of  panels  today.  We  are  very 
anxious  to  have  both  of  our  witnesses  here,  and  we  anxiously  look 
forward  to  hearing  from  you. 

Mr.  Dreier.  Senator  Grassley. 

STATEMENT  OF  THE  HON.  CHARLES  GRASSLEY,  A  U.S.  SENATOR 

FROM  THE  STATE  OF  IOWA 

Senator  Grassley.  Before  I  start  my  statement  I  hope  I  could 
take  some  time  just  to  congratulate  the  committee  Members  who 
worked  so  hard  to  study  how  to  make  Congress  more  effective  and 
efficient. 

I  don't  have  a  chance  to  say  this  to  you  personally,  but  when  I 
have  an  opportunity  to  see  some  of  the  reruns  of  the  hearings  on 
television  I  have  to  be  impressed  with  the  great  amount  of  time 
that  you  are  putting  into  this.  It  is  tremendous.  It  has  to  be  prob- 
ably the  biggest  job  that  you  as  individuals  have  taken  on. 

(23) 
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Mr.  Dreier.  You  are  kind  to  say  that.  If  there  are  some  of  the 
hearings  that  you  have  missed.  Senator,  we  are  happy  to  send  you 
copies  of  additional  videotapes  if  you  would  like. 

Senator  Grassley.  I  am  sure  I  only  saw  a  minority  of  them,  but 
just  seeing  that  small  number  impresses  me  with  the  great  amount 
of  work  that  you  do,  and  I  congratulate  you  for  it. 

I  appreciate  this  opportunity  to  appear  before  the  joint  commit- 
tee and  for  your  holding  a  special  hearing  on  an  extremely  impor- 
tant topic  of  congressional  coverage.  It  continues  to  be  one  of  my 
highest  priorities.  And,  while  some  limited  progress  has  been  made, 
it  is  important  for  us  to  finish  the  job,  and  I  hope  that  this  commit- 
tee will  be  a  vehicle  for  helping  us  to  accomplish  that. 

We  know  only  too  well  about  the  lack  of  confidence  the  Ameri- 
can people  have  in  Congress.  Poll  after  poll  continues  to  reinforce 
this.  One  of  the  major  contributing  factors  to  this  status  is  the  view 
that  Congress  is  a  privileged,  elitist  institution,  exempt  from  the 
laws  it  makes  for  everyone  else.  We  could  begin  to  reverse  this 
trend  by  standing  up  and  telling  Americans  we  are  ready  to  live  by 
all  the  laws  they  must  live  by. 

The  voters  want  to  be  able  to  trust  their  representatives,  but 
trust  is  impossible  when  Congress  continues  to  draw  a  distinction 
between  the  governed  and  the  governing.  The  boundary  between 
the  American  people  and  Congress  should  be  a  fine  line,  making  a 
Congressman  a  citizen  who  the  public  sends  to  represent  their  in- 
terests. If  a  large  boundary  exists  between  the  people  and  their 
representative,  then  it  is  likely  that  the  representative  will  lose 
sight  of  what  the  people  want.  This  leads  to  ineffective  governing. 

As  you  are  well  aware,  I  have  been  involved  in  this  issue  for  sev- 
eral years  now.  My  first  legislative  effort  to  get  Congress  covered 
by  labor  and  employment  laws  occurred  during  the  consideration  of 
the  Americans  with  Disabilities  Act  in  1989.  My  amendment  was 
accepted  by  Senate  leadership  but  was  rendered  ineffective  in  con- 
ference. My  amendment  was  rejected  during  the  debate  on  the 
Civil  Rights  Act  of  1990.  And  when  the  Family  Leave  Bill  was  first 
debated  in  1991,  I  was  not  even  permitted  to  offer  my  amendment. 

Finally,  when  the  Senate  considered  the  Civil  Rights  Act  of  1991, 
I  made  it  clear  that  I  would  not  relent  until  the  issue  of  congres- 
sional coverage  was  addressed.  With  Senator  Mitchell's  help,  we 
were  able  to  pass  a  modified  version  of  my  amendment — to  bring 
the  Senate  under  Title  VII  of  the  1964  Civil  Rights  Act,  the  Ameri- 
cans with  Disabilities  Act,  the  Age  Discrimination  in  Employment 
Act  and  the  Rehabilitation  Act. 

This  means  that  senators  are  now  prohibited  from  discriminating 
on  the  basis  of  race,  national  origin,  sex — including  pregnancy  as 
well  as  the  prohibition  on  sexual  harassment — religion,  age,  and 
physical  or  mental  handicap,  unrelated  to  the  job.  This  was  a 
major  accomplishment,  but  the  enforcement  mechanism  here  in 
the  Senate  is  very  different  form  the  one  that  exists  for  private  em- 
ployers. 

Most  small  businessmen  would  prefer  to  have  the  same  kind  of 
enforcement  system  we  have.  But  they  don't.  Employers  are  subject 
to  Federal  court  cases  with  jury  trials.  Here  in  the  Senate,  an  em- 
ployee can  have  an  efficient,  cost-effective  administrative  hearing 
with  only  an  appeal  right  in  Federal  court.  In  addition,  a  senator 
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can  have  the  Ethics  Committee  review  the  case  before  the  employ- 
ee can  take  an  appeal. 

Wouldn't  it  be  convenient  if  a  company  could  have  its  discrimi- 
nation case  reviewed  by  a  local  chamber  of  commerce  or  employer 
association? 

My  point,  Mr.  Chairman,  is  that  we  have  taken  a  first  step  in 
saying  we  are  covered  by  the  anti-discrimination  laws.  But  the  en- 
forcement mechanism  we  have  created  undercuts  our  good-faith  ef- 
forts to  live  by  the  same  laws  as  the  rest  of  America. 

In  addition,  we  continue  to  exempt  ourselves  from  the  Fair  Labor 
Standards  Act,  the  National  Labor  Relations  Act,  the  Equal  Pay 
Act,  the  Freedom  of  Information  Act,  the  Occupational  Health  and 
Safety  Act,  the  Privacy  Act  and  the  Ethics  in  Government  Act. 

Why  does  Congress  get  to  pick  and  choose  which  regulations  are 
applicable  to  them?  The  public  can't  decide  which  laws  they  want 
to  follow  and  which  laws  they  don't  feel  they  should  be  expected  to 
comply  with.  Congress  is  sending  a  new  message  to  the  people.  Un- 
fortunately, this  message  isn't  much  better  than  the  old  one.  Now 
we  seem  to  be  saying  that  some  legislation  applies  to  us,  but  only 
those  that  fit  into  our  personal  agendas. 

If  Congress  is  trying  to  tell  the  people  that  they  no  longer  feel 
above  the  law,  then  their  actions  are  not  consistent  with  this  mes- 
sage. Congress  should  make  itself  subject  to  every  piece  of  legisla- 
tion it  passes  and  in  considering  legislation  Congress  should  think 
of  itself  on  the  receiving  end  of  each  bill.  As  I  have  often  said,  Con- 
gress should  taste  some  of  its  own  legislative  medicine. 

My  colleagues  have  raised  legal  arguments  against  congressional 
coverage.  I  have  disagreed  strongly.  For  example,  the  issue  of  sepa- 
ration of  powers  does  not  stand  in  the  way  of  Congress  living  by  all 
the  laws  it  passes.  I  am  not  suggesting  that  we  have  the  Depart- 
ment of  Justice  enforce  these  laws  against  Congress — which  might 
cause  constitutional  problems. 

Right  now,  we  have  set  up  an  internal  Senate  office  to  hear  em- 
ployment discrimination  complaints.  The  Equal  Employment  Op- 
portunity Commission — an  independent  Federal  agency — enforces 
the  laws  for  the  private  sector  and  the  executive  branch.  If  we 
can't  work  out  a  separate  division  of  the  EEOC  to  oversee  Con- 
gress, then  perhaps  we  should  give  the  authority  to  the  GAO.  Al- 
ternatively, we  could  set  up  a  separate  legislative  agency  to  enforce 
employment-related  laws. 

But  it  is  important  to  ensure  that  Congressmen  and  senators  be 
subject  to  the  same  coverage  on  the  same  terms  as  the  private 
sector.  That  means  we  have  to  be  subject  to  the  potential  of  law- 
suits in  Federal  court. 

Simply  stated,  there  can  be  no  argument  that  separation  of 
powers  precludes  a  Member  of  Congress  being  held  to  account  in 
the  Federal  courts.  We  are  already  subject  to  the  jurisdiction  of  the 
Federal  courts  on  issues  ranging  from  election  law  to  tax  law. 

Another  argument  that  has  been  put  forward  is  that  we  are 
exempt  under  the  speech  and  debate  clause.  But  I  am  of  the  view — 
shared  by  a  research  division  of  the  Library  of  Congress,  as  well  as 
a  private  law  firm  I  asked  to  look  into  the  issue  several  years  ago — 
that  we  don't  have  speech  and  debate  immunity  for  hiring  and 
firing  employees  and  for  the  conditions  of  our  offices.  These  issues 
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are  not  at  the  core  of  our  legislative  duties.  A  Member  of  Congress 
should  not  receive  special  treatment  if  he  or  she  does  not  follow 
civil  rights  or  other  labor  laws. 

Let  me  sum  up  by  saying  we  must  come  to  terms  with  this  issue. 
Our  newest  colleague,  Kay  Bailey  Hutchison,  said  that  this  issue 
was  a  top  issue  for  voters  in  Texas.  The  people  are  fed  up  with 
what  they  see  as  a  privileged  institution. 

I  stand  ready  to  work  with  you  to  correct  this.  But  if  we  don't  get 
it  corrected  through  this  committee  or  the  Bipartisan  Task  Force 
on  Congressional  Coverage,  which  was  appointed  last  fall  as  part  of 
the  Legislative  Appropriation  Bill — and  this  task  force  has  not 
even  met — then  I  will  continue  to  offer  amendments  to  legislation 
so  that  the  Senate  faces  up  to  its  responsibilities. 

I  would  be  glad  to  answer  any  questions  you  have. 

Mr.  Dreier.  Thank  you,  Senator  Grassley.  That  is  very  helpful 
testimony. 

[The  statement  of  Senator  Grassley  is  printed  in  the  Appendix.] 

Mr.  Dreier.  I  don't  know  if  you  recall  last  February  2nd  when 
you  appeared  before  this  committee  I  raised  an  issue  which  I  have 
done  several  times  earlier  in  the  hearing  process.  Last  fall  when  I 
was  campaigning  I  talked  about  the  fact  that  if  Congress  is  going  to 
impose  laws  on  the  American  people  we  should  be  forced  to  comply 
with  them  ourselves. 

I  mentioned  the  fact  that  my  father  said  I  was  wrong  when  I 
mentioned  that.  He  said,  you  all  in  Congress,  if  you  are  looking  at 
promulgating  a  regulation  on  us,  you  all  should  live  with  that  reg- 
ulation for  one  full  year.  And  if  you  decide  it  is  a  helpful,  beneficial 
regulation  only  then  should  you  I  impose  it  on  us  in  the  business 
world. 

Senator  Grassley.  There  would  be  a  lot  less  regulations  promul- 
gated. Right? 

Mr.  Dreier.  I  think  that  was  sort  of  the  goal  that  my  Dad  had  on 
that.  Senator  Nickles. 

STATEMENT  OF  THE  HON.  DON  NICKLES,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  OKLAHOMA 

Senator  Nickles.  Thank  you,  Mr.  Chairman.  I  compliment  you 
and  your  father. 

Mr.  Dreier.  He  was  born  in  Oklahoma  City. 

Senator  Nickles.  I  want  to  thank  you  and  I  also  want  to  thank 
Senator  Grassley  for  his  leadership  on  this  issue.  He  has  been 
working  on  this  issue  for  years.  I  enjoyed  and  had  the  pleasure  of 
working  with  him  as  well. 

I  also  want  to  thank  this  committee  and  compliment  this  com- 
mittee for  the  task  you  have  undertaken.  I  wish  you  success,  al- 
though it  is,  I  would  say,  the  more  difficult  part  of  your  task  lies  in 
front  of  you. 

I  appreciate  the  opportunity  to  discuss  this  issue  briefly.  I  have  a 
significant  statement  which  I  will  insert  in  the  record.  I  will  make 
a  few  general  comments. 

I  think  it  is  vitally  important  that  Congress  lives  under  the  laws 
like  everybody  else  in  the  private  sector.  I  came  from  the  private 
sector.  I  will  tell  you,  if  you  walk  out  of  this  door  within  100  yards 
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from  here  you  will  see  lots  of  things  that  could  never  pass  an 
OSHA  inspection. 

We  expect  every  single  private  enterprise  in  this  country  to  be 
able  to  comply  with  the  laws  under  occupational  health  and  safety, 
from  manufacturing  concerns  and  other  concerns.  But  this  building 
right  here,  our  Nation's  Capitol  building,  cannot  comply.  As  a 
matter  of  fact,  it  could  not  only  not  comply  but  the  write-up  and 
the  fines  and  the  penalties  and  the  violations  are  enormous.  They 
are  not  mild.  They  are  enormous. 

I  had  dinner  with  a  constituent  recently,  and  he  was  telling  me 
of  some  of  the  picky  little  things  that  the  Occupational  Health  and 
Safety  visit  and  the  fines  and  the  violations  because  maybe  the  exit 
sign  was  not  the  right  color  or  different  little  things.  But  I  can 
show  you  in  the  basement  of  the  Capitol  on  the  Senate  side  where 
you  have  wires  that  are  hanging  down  that  have  been  doing  so  for 
years,  clearly  in  violation  of  standards,  where  they  have,  well,  just 
numerous  violations,  violations  so  numerous  that  it  is  hard  to  com- 
prehend. That  is  the  fact  today  in  1993  in  our  Nation's  capital. 

That  is  just  one  example.  It  is  frustrating  to  me.  I  am  a  little 
concerned  about  it  because  I  know  it  will  cost  a  lot  of  money  to  get 
this  building  into  compliance.  One  day  we  will  probably  have  to 
pay  for  it. 

Somebody  said  to  me,  do  you  want  to  do  that?  I  said,  I  think  if 
we  are  going  to  impose  this  liability  on  all  the  rest  of  the  private 
sector  we  ought  to  impose  it  on  the  government,  the  Capitol  and 
the  House  and  Senate. 

I  mentioned  OSHA  because  I  am  pretty  familiar  with  that. 

Senator  Grassley  and  I  have  been  working  to  try  to  get  Congress 
to  live  under  several  laws.  Starting  in  1935  Congress  started  ex- 
empting itself.  I  am  looking  at  the  National  Labor  Relations  Act  of 
1935,  Fair  Labor  Standards  Act  of  1938,  the  Equal  Pay  Act  of  1963, 
Civil  Rights  Act  of  1964,  Age  Discrimination  Act  of  1967,  and  the 
amendments  in  1975,  the  Occupational  Safety  and  Health  Act  of 
1970,  Equal  Employment  Opportunity  Act  of  1972,  Rehabilitation 
Act  of  1973  and  the  Americans  with  Disabilities  Act  of  1990. 

I  introduced  legislation  with  Senators  Kassebaum,  Grassley  and 
others  that  would  put  Congress  under  those  laws.  We  tried  to  do  it 
on  the  Floor.  We  have  not  received  a  majority  vote  yet.  We  have 
had  strong  opposition  in  the  past  from  Senator  Mitchell  and  others. 
I  know  that  there  is  a  very  strong  sense  that  we  need  to  do  some- 
thing. 

Senator  Grassley  mentioned  the  task  force  that  Senator  Mitchell 
agreed  to  as  part  of  the  legislative  branch  appropriation  bill.  Sena- 
tor Grassley  and  I  are  part  of  that  task  force.  We  are  supposed  to 
meet.  Senator  Grassley  is  exactly  right.  This  task  force  is  not  to  be 
window  dressing,  at  least  that  is  my  hope  and  desire.  It  is  supposed 
to  work  seriously  on  how  to  resolve  some  of  these  problems. 

We  have  coverage  under  various  parts  of  these  acts,  but  we  have 
different  remedies  in  many  cases.  Some  people  say  Congress  should 
not  have  the  same  remedies  as  other  people.  I  am  troubled  by  that, 
but  I  am  open  to  alternatives  or  suggestions.  I  think  Congress 
needs  to  be,  one,  covered  under  each  and  every  one  of  those  acts 
just  like  anybody  else. 
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Administratively,  and  as  far  as  enforcement  is  concerned,  I  think 
those  can  be  resolved. 

Senator  Grassley  mentioned  EEOC,  independent  agencies  or  the 
General  Accounting  Office.  I  don't  know.  But  if  we  make  the  rest 
of  the  private  sector  subject  to  jury  trials,  to  unlimited  damages, 
shouldn't  we  be?  I  raised  that  point  in  1991  when  we  had  the  Civil 
Rights  Act,  and  some  people  said,  well,  that  can  be  very  costly.  It 
can  be  very  costly  to  the  private  sector  as  well. 

If  we  are  going  to  have  that  kind  of  exposure  to  unlimited  liabil- 
ity only  to  the  private  sector  maybe  we  should  as  well.  Maybe  we 
should  learn  we  don't  have  to  have  unlimited  liability.  Maybe 
there  should  be  some  caps. 

Part  of  my  effort  or  part  of  the  my  desire  would  be  that  this 
would  be  very  educational.  Maybe  some  of  these  laws  and  regula- 
tions go  too  far.  Maybe  they  are  too  extensive,  maybe  not. 

But  I  have  a  feeling  that  many  Members  of  Congress,  House  and 
Senate,  Democrats  and  Republicans,  have  not  really  participated  in 
the  private  sector  to  the  extent  they  don't  understand  the  liability. 
They  understand  the  desirability  of  passing  things  that  would 
eliminate  discrimination  or  they  understand  the  desirability  of 
passing  various  laws,  but  maybe  not  so  much  on  the  cost  of  compli- 
ance, et  cetera.  They  might  be  kind  of  shocked  to  find  out  the  enor- 
mous cost  of  compliance. 

And,  in  many  cases,  it  is  not  just  the  cost  of  compliance  but  that 
there  is  a  whole  lot  of  paperwork,  a  whole  lot  of  efforts  and  dollars 
expended  with  very  little  improvement  toward  the  objective  of  the 
goal.  In  other  words,  it  is  compliance  for  compliance  sake,  not  so 
much  to  really  meet  the  objective.  So  I  make  those  few  points. 

I  congratulate  this  committee  for  its  work.  When  some  people 
have  said,  well,  isn't  this  a  violation  of  separation  of  church  and 
State  I  would  thank  a  different  opinion.  James  Madison  in  the  Fed- 
eralist Papers  stated:  Congress  can  make  no  law  which  will  not 
have  the  full  operation  on  themselves  and  their  friends  as  well  as 
the  great  masses  of  society. 

Clearly,  Madison  felt  like  we  should  not  be  passing  any  laws  that 
won't  be  applied  in  their  entirety  on  ourselves.  We  should  not  be 
an  elite  status.  We  should  lead  by  example. 

I  find  it  somewhat  ironic  that  Congress  developed  this  whole  situ- 
ation going  back  to  the  1930s  where  we  have  exempted  ourselves.  I 
am  clearly  in  opposition  to  that.  I  hope  that  this  task  force  will 
make  some  recommendations  for  coverage  and  for  remedies. 

Likewise,  I  look  forward  to  this  committee  with  its  special  inter- 
est in  congressional  reforms  to  have  us  be  a  significant  part  of  that 
reform  either  through  the  legislative  branch  task  force  or  through 
their  committee.  I  hope  we  will  be  particularly  successful  in  ad- 
dressing this.  This  is  clearly  an  inequity  that  needs  to  be  eliminat- 
ed and  needs  to  be  eliminated  this  year. 

Mr.  Dreier.  Thank  you,  Senator  Nickles.  That  is  fine  testimony. 

[The  statement  of  Senator  Nickles  is  printed  in  the  Appendix.] 

Mr.  Dreier.  You  have  both  been  hard  working  leaders  on  this 
cause  to  require  that  this  institution  live  within  the  constraints  we 
impose  on  the  American  people.  I  think  your  testimony  will  be 
very  helpful  as  we  look  at  trying  to  figure  out  a  way  in  which  we 
can  effectively  do  that. 
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Congressman  Allard. 

Mr.  Allard.  I  want  to  thank  both  Senators  for  their  testimony 
today. 

I  can  easily  relate  to  your  comments.  I  was  a  small  businessman 
myself,  started  my  own  business.  I  know  what  you  are  talking 
about,  the  number  of  laws  that  we  have  on  the  books.  I  think  we 
have  so  many  on  the  books  that  it  is  practically  impossible  for  the 
small  businessman  to  comply. 

I  would  have  to  state  also  that  it  is  time  that  Congress  began  to 
understand  the  cost  of  complying  with  these.  I  am  amused  that  we 
have  Members  of  Congress  say  it  is  going  to  be  costly  to  bring  the 
Capitol  up  to  standards,  that  somehow  they  might  not  think  it  is 
going  to  be  costly  for  business  to  do  it.  It  will  be  costly  to  bring 
them  up  to  standard. 

It  amuses  me  that  before  1935  Congress  never  exempted  itself. 
After  that  time  all  of  a  sudden  it  is  appropriate.  We  did  not  have 
constitutional  problems  before  1935,  but  now  we  do. 

Senator  Nickles.  That  is  an  excellent  point. 

Mr.  Allard.  I  would  like  to  feel  you  both  out  about  how  you 
think  we  can  set  up  an  administrative  agency  that  will  bring  Con- 
gress in  under  these  laws. 

If  we  are  going  to  get  the  support  out  of  the  House  maybe  we 
need  to  have  a  body  or  agency  here  in  the  House  do  the  enforce- 
ment with  an  appeal  to  the  court.  Preferably,  I  would  like  to  not 
have  to  do  with  that,  like  any  businessman,  go  through  the  same 
process,  but  on  the  House  side,  to  get  it  passed,  we  might  have  to 
do  something  like  that. 

Senator  Nickles.  I  will  echo  your  comments.  I  am  not  as  both- 
ered by  executive  branch  administration  as  others.  Every  company 
in  the  country  or  every  other  institution — you  could  be  talking 
about  colleges,  et  cetera,  and  still  have  to  comply  with  EEOC  and 
other  status.  So  I  am  not  as  bothered. 

I  understand  many  of  our  colleagues  raise  that  point,  that  it 
raises  the  separation  of  the  branches.  We  have  institutes — and  Sen- 
ator Grassley  could  speak  on  this  because  his  was  kind  of  a  substi- 
tute amendment  to  mine  where  I  was  trying  to  do  the  same  where 
it  does  have  administrative  review  for  congressional  employees. 

I  am  not  troubled  by  that.  It  is  certainly  better  than  nothing.  I 
think  we  need  to  do  something.  I  don't  think  we  can  look  at  our 
constituents  squarely  and  say  we  had  think  we  should  be  exempt 
from  these  laws.  So,  you  know,  we  could  set  up  the  administrative 
review  boards  within  Congress  to  have  complaints  filed  where  com- 
plaints would  be  addressed. 

I  would  also  have  to  say,  though,  that  I  think  there  has  to  be  a 
remedy  in  the  courts.  If  you  have  a  remedy  in  the  courts  for  other 
individuals  through  the  civil  rights  law  I  think  congressional  em- 
ployees likewise  should  have  that  same  remedy. 

Senator  Grassley.  I  would  associate  myself  with  his  remarks  and 
further  state  that  the  reason  I  went  with  the  mechanism  we  did,  it 
was  a  compromise  Senator  Mitchell  and  I  thought  we  could  get 
passed.  And  we  did  get  it  passed.  It  was  to  take  what  was  a  big 
step,  but  not  a  complete  step,  to  equity  with  the  private  sector.  I 
prefer  what  he  would  want  to  do,  to  have  it  subject  to  district  court 
de  novo. 
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Mr.  Allard.  Yes,  I  think  that  might  be  the  key,  the  de  novo 
term  you  mentioned  there.  I  think  that  would  be  a  very  important 
aspect  of  it. 

Thank  you,  Mr.  Chairman. 

Mr.  Dreier  Thank  you  very  much. 

Senator  Nickles,  you  state  that  you  are  not  concerned  about  the 
executive  branch  having  oversight  enforcement  of  these.  It  immedi- 
ately brings  to  mind  a  concern  that  more  than  a  couple  of  people 
have  raised.  I  don't  want  to  mention  any  names,  but  there  have 
been  presidents  in  the  past  who  have  been  known  for  using  strong 
arm  tactics  as  they  seek  votes  here  in  the  House  and  Senate.  I  won- 
dered what  thoughts  you  might  have  about  the  prospect  of  a  presi- 
dent utilizing  that  power  which  would  be  granted  in  the  executive 
branch  to  deal  with  an  electoral  challenge  they  might  be  facing  on 
an  issue  on  Capitol  Hill. 

Senator  Nickles.  If  they  would  be  foolish  enough  to  do  so  they 
would  certainly  pay  for  it.  When  you  have  seen  some  cases  of 
abuses  of  executive  power  historically  it  has  backfired.  You  may 
see  something  like  that  in  the  not-too-distant  past  concerning  the 
FBI.  That  was  not  with  a  congressional  Member  as  much  as  it  was 
some  other  things. 

Mr.  Dreier.  That  is  the  current  administration,  is  that  right? 

Senator  Nickles.  Yes,  that  is  the  current  administration. 

Mr.  Dreier.  I  wanted  to  be  sure. 

Senator  Nickles.  We  are  in  a  fishbowl.  There  is  no  doubt  that 
people  can  file  complaints  and  so  forth  and  cause  people  in  elected 
capacities  a  great  deal  of  pain  and  harm,  et  cetera.  It  may  be  some- 
what different  than  what  it  would  be  in  the  private  sector.  If  you 
are  a  Congressman  or  Senator  and  you  have  three  weeks  before  a 
close  election  and  all  of  a  sudden  you  have  the  executive  branch 
filing  spurious  or  frivolous  type  complaints  it  could  be  hazardous  to 
your  reelection. 

I  think  if  the  executive  branch  followed  that  tactic,  one,  I  would 
be  surprised  that  they  would  be  that  foolish  because  I  think  it 
would  be  found  out  before  too  long,  and  it  would  be  very  counter- 
productive to  their  cause. 

Mr.  Dreier.  Thank  you. 

Mr.  Spratt. 

Mr.  Spratt.  Thank  you  for  your  testimony.  I  don't  have  any 
questions. 

Mr.  Dreier.  Senator  Cohen. 

Senator  Cohen.  Thank  you,  Mr.  Chairman. 

I  am  sorry  I  missed  the  larger  part  of  your  presentation,  but  I 
have  joined  you  in  many  occasions  in  the  effort  to  apply  laws  to 
Congress  that  we  apply  to  other  people. 

Let  me  ask  you,  do  you  favor  allowing  the  unionization  of  em- 
ployees? 

Senator  Grassley.  The  point  is  I  may  not  favor  it,  but  if  it  is  a 
right  that  employees  have  in  the  private  sector,  we  have  to  grant 
the  same  right  in  the  public  sector. 

The  only  difference  I  would  say  would  be  the  extent  to  which — 
obviously,  unless  you  are  going  to  set  up  a  civil  service  on  Capitol 
Hill,  which  you  probably  won't  do  because  of  the  political  nature  of 
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our  jobs — it  seems  to  me  that  you  would  not  compromise  the  ability 
of  people  to  have  their  own  staff  when  they  come  to  office. 

Senator  Cohen.  In  other  words,  even  though  private  employers 
are  subject  to  NLRB  jurisdiction  to  resolve  disputes  that  is  not 
something  you  would  want  to  apply  to  the  House  or  Senate? 

Senator  Grassley.  No,  I  said  I  would  apply  it. 

Senator  Cohen.  Senator  Nickles. 

Senator  Nickles.  The  National  Labor  Relations  Act  of  1935  pro- 
tects the  rights  of  employees  to  bargain.  I  would  not  have  an  oppo- 
sition for  employees  to  have  that  right.  I  personally  would  think  it 
would  not  be  necessary.  I  would  hope  not,  if  you  want  to  get  indi- 
vidually within  offices.  It  says  no  House  or  Senate  coverage. 

But  I  am  also  thinking  that  we  have  some  House  and  Senate  em- 
ployees who  are  organized  because  I  have  seen — I  want  to  say  I 
have  seen  some  I  have  had  of  that.  Are  the  cafeteria  employees  or- 
ganized? I  think  they  are,  but  they  may  not  be. 

Senator  Cohen.  They  may  be,  but  I  was  asking  about  congres- 
sional staff. 

Senator  Nickles.  They  have  the  right  to  organize.  I  would  not  so- 
licit them  to  organize.  I  hope  my  employees  would  not. 

But  again,  private  employers  wrestle  with  that  decision.  I  have 
been  through  elections  in  my  company,  both  to  organize  and  to  be 
certified,  so  I  would  think,  as  far  as  having  the  right  to  organize, 
no,  I  would  not  object  to  that. 

Senator  Grassley.  You  see,  there  is  already  in  the  present — at 
least  for  present  Federal  employee  unions,  there  is  the  exemption 
for  some  confidential  relationship  at  certain  levels  between  them 
and  the  department  head. 

Senator  Cohen.  The  rationale  clearly  behind  the  effort  to  make 
Congress  abide  by  the  same  rules  and  regulations  that  it  applies  to 
the  general  public  is  calculated  to  serve  as  a  deterrent  for  Congress 
to  just  arbitrarily  or  without  thinking  all  the  consequences  or  im- 
plications through  for  the  economy  to  apply  laws  to  other  people 
that  it  exempts  itself  from  the  restraints  of  it. 

OSHA,  obviously,  you  would  want  to  apply  to  Congress,  correct? 

Senator  Nickles.  Yes. 

Senator  Cohen.  Senator  Grassley,  do  you  agree?  OSHA,  Equal 
Opportunity,  all  the  laws  applied  to  the  private  sector? 

Senator  Grassley.  Yes. 

Senator  Cohen.  Of  course,  there  is  no  personal  liability  in  the 
application  to  Members  of  Congress.  One  of  the  problems  you  have 
with  OSHA  is  the  violation.  The  company  must  reach  into  its 
pocket  and  pay  the  penalties.  With  respect  to  a  congressional 
office,  let's  say,  if  it  did  not  abide  by  the  OSHA  regulations  the 
office  may  be  penalized,  but  wouldn't  you  be  reaching  into  the  tax- 
payers' pocket  once  again? 

Senator  Nickles.  No  question.  Just  to  have  the  United  States 
Capitol  building  comply,  in  my  guess  you  are  talking  big  bucks  to 
get  this  building  complied. 

Senator  Cohen.  It  is  out  of  pocket  for  the  private  sector,  and  it 
may  be  out  of  office  for  us. 

We  are  not  talking  about  penalizing  the  Member  of  Congress.  He 
will  say,  take  it  out  of  the  Treasury  so  the  taxpayer  pays  twice. 
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Senator  Grassley.  When  you  talk  about  the  private  sector,  you 
remember  when  the  private  sector  pays  the  consumer  or  the  share- 
holder pays.  There  might  be  other  people  than  just  the  one  the  fine 
is  directed  toward. 

Senator  Cohen.  You  are  talking  about  it  being  passed  on  to  the 
taxpayer  once  again  on  this. 

That  is  all  I  had. 

Mr.  Dreier.  Thank  you  very  much.  Your  testimony  has  been 
very  helpful.  I  can  assure  you  that  it  will  be  used. 

By  the  way,  Senator,  do  you  have  a  position  on  the  Btu  tax?  I 
cannot  read  your 

Senator  Nickles.  It  says,  kill  the  Btu  tax. 

Mr.  Dreier.  Next,  we  have  three  members  of  the  House  who 
have  various  proposals  on  the  subject  of  application  of  laws  in  the 
Congress.  Our  panelists  are  Representatives  Christopher  Shays  of 
Connecticut,  Dick  Swett  of  New  Hampshire,  and  we  are  hoping  to 
be  joined  by  Congressman  Harris  Fawell  of  Illinois. 

We  will  also  accept  a  statement  from  Congressman  Bill  Goodling 
of  Pennsylvania  who  is  the  Ranking  Member  on  the  Committee  on 
Education  and  Labor  who,  due  to  a  family  matter,  was  unable  to 
appear.  His  statement  will  be  made  a  part  of  the  record. 

[The  statement  of  Mr.  Goodling  is  printed  in  the  Appendix.] 

Mr.  Dreier.  Gentlemen,  we  look  forward  to  your  testimony.  I 
think  that  you  both  have  testified  before  us  before. 

Why  don't  we  proceed  with  you,  Dick? 

STATEMENT  OF  THE  HON.  DICK  SWETT,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  NEW  HAMPSHIRE 

Mr.  Swett.  First,  I  want  to  say  thank  you.  This  is  our  second 
time  before  the  joint  committee  to  discuss  this  legislation.  Judging 
by  the  amount  of  time  you  have  dedicated  to  the  discussion  I  would 
say  we  are  making  positive  progress. 

Congressman  Shays  and  I  are  happy  to  be  back  before  you  on 
this  issue  of  how  much  the  institution  of  Congress  can  be  subject  to 
employment  and  discrimination  laws  which  apply  to  the  private 
sector  and  the  executive  branch.  We  very  much  appreciate  the  op- 
portunity to  discuss  this  issue  with  the  committee  again,  and  we 
commend  the  committee  for  the  leadership  it  has  shown  on  this 
and  other  issues.  Like  so  many  in  this  body,  we  have  high  hopes  for 
the  outcome  of  your  deliberations  and  efforts. 

I  would  like  to  take  a  brief  moment  to  thank  my  colleague,  Chris 
Shays,  for  his  leadership  on  this  issue.  It  has  been  a  genuine  pleas- 
ure working  with  him  on  this  bill.  He  is  both  an  outstanding  legis- 
lator and  a  gentleman. 

Since  we  have  testified  before  the  committee  we  have  done  a 
great  deal  of  additional  work  on  this  legislation,,  both  among  our 
colleagues  and  with  the  legislative  counsel  and  other  interested 
and  informed  parties.  We  are  back  before  you  today  to  share  our 
genuine  excitement  with  the  progress  that  we  have  made  since  our 
first  appearance  before  you  and  our  conviction  that  the  time  has 
come  to  act. 

The  majority  of  our  colleagues — as  of  today,  227  Members  of  Con- 
gress in  the  House  have  joined  as  cosponsors  of  this  legislation. 
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This  achievement  is  a  testament  to  the  powerful  attraction  to  the 
bill's  simple  premise  that  Congress  should  not  be  a  kingdom  apart, 
but  this  institution  should  abide  by  the  same  rules  that  it  makes 
for  others  to  play  by. 

We  believe  the  support  we  have  gained  for  H.R.  349  constitutes  a 
mandate  for  action  on  this  issue,  a  mandate  emanating  from  the 
body  itself  symbolizing  a  desire  for  institutional  reform.  We  believe 
this  mandate  must  be  heeded,  and  we  are  looking  for  this  commit- 
tee for  help  and  leadership.  We  are  here  to  share  our  input  and 
ask  your  advice  on  how  this  can  be  implemented  in  the  day-to-day 
operation  of  this  institution. 

No  one  who  has  looked  at  this  issue  closely  will  underestimate 
the  difficulties  attendant  on  the  important  principle  embodied  in 
H.R.  349.  A  decision  to  embrace  the  idea  at  the  center  of  the  Con- 
gressional Accountability  Act  carries  with  it  a  decision  to  work 
through  the  practical  difficulties  the  idea  entails. 

We  have  taken  this  obligation  very  seriously.  We  have  worked 
with  legislative  counsel  and  others  in  putting  additional  flesh  on 
the  legislative  skeleton  of  H.R.  349.  We  have  our  latest  draft  here 
with  us  today.  But  I  want  to  stress  that  we  see  it  very  much  as  a 
work  in  progress  and  not  necessarily  as  a  final  product. 

Just  to  illustrate  that  work  in  progress,  at  our  press  conference 
held  earlier  today  a  suggestion  was  made  as  to  the  reporting  of  the 
board  of  directors  to  the  public  on  the  progress  made  by  this  type 
of  entity.  I  think  that  the  point  was  well  taken,  and  it  was  certain- 
ly something  that  we  could  be  able  to  incorporate  to  further  build 
that  bridge  of  trust  between  the  government  and  the  people  with 
regard  to  our  adhering  to  the  laws  that  we  passed  for  the  rest  of 
the  land. 

There  are  genuine  difficulties  to  be  grappled  with,  enforcement 
mechanisms,  liabilities  questions  and  the  question  of  judicial 
review,  to  name  a  few. 

I  might  expound  upon  what  I  heard  spoken  earlier  with  regard 
to  the  difficulties  that  OSHA  would  entail.  I  am  an  architect.  My 
understanding  of  the  compliance  with  OSHA  and  how  it  relates  to 
what  is  going  on  here  in  the  capital  city,  let  alone  on  Capitol  Hill, 
is  a  very  great  concern  to  me.  I  realize  that  there  could  be  tremen- 
dous impact  with  regard  to  that  circumstance  alone. 

More  importantly  I  believe  that  this  legislation  and  ultimately 
this  change  in  attitude  in  government  toward  the  laws  and  how 
they  apply  to  itself  and  the  general  population  are  going  to  go 
much  further  in  building  much  stronger  bonds  between  the  govern- 
ment and  the  people  at  large.  These  difficulties  need  to  be  over- 
come, however,  because  our  present  system  is  simply  not  adequate. 

The  fine  work  that  Congresswoman  Schroeder  and  Snowe  have 
done  in  demonstrating  the  problems  of  the  existing  Office  of  Fair 
Employment  Practices  only  highlights  the  need  to  move  beyond 
our  current  arrangements.  We  very  much  support  their  efforts  and 
believe  them  to  be  entirely  consistent  with  our  own. 

We  don't  pretend  that  the  answers  we  put  forward  in  response  to 
these  difficulties  are  the  only  possible  answers,  but  what  we  do 
hope  is  that  you  will  appreciate  that  our  proposals  are  made  in 
good  faith. 
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More  than  that,  we  ask  the  committee  to  join  with  us  in  finding 
a  workable  plan  for  implementing  the  clear  and  compelling  imper- 
ative which  is  contained  in  H.R.  349  and  which  is  supported  by  a 
clear  majority  of  our  colleagues. 

I  thank  you  for  the  opportunity  to  testify.  I  look  forward  to  the 
questions  that  you  have,  and  I  turn  the  time  over  to  my  colleague 
and  partner,  Representative  Fawall. 

Mr.  Dreier.  Thank  you,  Mr.  Swett.  Your  testimony  was  very 
helpful. 

[The  statement  of  Mr.  Swett  is  printed  in  the  Appendix.] 

Mr.  Dreier.  Harris. 

STATEMENT  OF  THE  HON.  HARRIS  FA  WELL,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  ILLINOIS 

Mr.  Fa  well.  Thank  you,  Mr.  Chairman.  I  am  delighted  to  have 
the  opportunity  to  appear  before  this  committee  with  regard  to  the 
complex  issue  of  the  constitutionality  of  judicial  review  of  the  legis- 
lative branch.  I  am  pleased  to  testify  as  part  of  the  panel. 

I  have  long  been  an  advocate — to  the  extent  constitutionally  pos- 
sible— of  placing  Congress  under  the  same  requirements  that  we 
mandate  on  private  and  public  sector  employers.  I  believe  it  is 
within  the  bounds  of  the  Constitution  for  Members  of  Congress,  in 
their  capacity  as  employers,  to  be  subject  to  the  increasingly 
stronger  judicial  remedies  enacted  by  Congress  for  violations  of 
labor  and/or  civil  rights  law. 

Congress  has  been  rightly  termed  the  last  plantation  insofar  as 
labor  and  civil  rights  enforcement  is  concerned.  For  example,  it 
wholly  exempts  itself  from  the  Occupational  Safety  and  Health 
Act,  OSHA,  and  the  Age  Discrimination  in  Employment  Act, 
ADEA.  But  it  also  fairly  well  exempts  itself  from  such  laws  as  the 
Americans  with  Disabilities  Act,  Title  VII  of  the  1964  Civil  Rights 
Act  and  the  Family  and  Medical  Leave  Act,  to  name  a  few.  It  does 
this  by  shielding  itself  from  the  increasingly  severe  judicial  en- 
forcement provisions  of  those  laws. 

One  often  hears  that  Congress  is  covered  by  such  laws.  But,  in- 
stead of  exposing  Members  of  Congress  to  the  possibilities  of  being 
sued  in  Federal  court  for  damages,  attorney's  fees,  expert  witness 
fees,  competency  and  even  punitive  damages,  ad  infinitum,  we 
have  created  our  own  in-house  mechanism  to  which  aggrieved  em- 
ployees must  file  complaints.  This  is  known  as  the  Office  of  Fair 
Employment  Practices. 

I  am  not  as  familiar  with  the  Senate  procedures  in  this  regard 
although  I  would  think  it  is  somewhat  similar. 

OFEP  is  the  sole  remedy  for  any  House  employees  who  may  feel 
that  a  violation  of  any  of  these  labor  or  civil  rights  laws  has  oc- 
curred. Employees  not  satisfied  with  OFEP's  handling  of  their  com- 
plaint under  the  Civil  Rights  Act,  for  instance,  have  no  option  for  a 
trial  de  novo  in  a  Federal  district  court,  whereas,  in  private  busi- 
ness, the  employer  is  subjected  to  potentially  huge  jury  awards  of 
compensatory  and  even  punitive  damages,  legal  fees,  expert  wit- 
nesses charges,  as  well  as  payback  and  reinstatement  to  the  em- 
ployee. 


35 

In  effect,  Members  of  the  House  have  become  prosecutors,  judge 
and  jury  of  any  of  the  complaints  of  any  of  the  12,236  House  em- 
ployees. It  would  be  unthinkable  if  a  private  employer  like  IBM  or 
General  Motors  would  be  allowed  to  dispose  of  place  of  employment 
and/or  civil  rights  complaints  of  their  employees  in  this  in-house 
fashion.  In  fact,  it  would  cause  a  revolution  if  we  were  to  give  them 
that  kind  of  accord  to  the  private  enterprise. 

In  fact,  the  entire  OFEP  process  smacks  of  secret  chambers  adju- 
dication. The  final  decision  in  an  OFEP  case  is  not  even  made 
available  to  the  public.  The  vital  information  on  how  that  decision 
is  arrived  at  is  sealed.  We  did  not  even  have  access  to  the  number 
of  complaints  filed  until  the  GAO  report  recently  came  out.  It  is  no 
wonder  that  only  seven  employees  have  filed  formal  complaints 
against  their  bosses  since  1988.  The  process  does  not  encourage  con- 
fidence in  this  in-house  system  of  justice,  especially  where  one  has 
no  right  to  seek  a  de  novo  Federal  district  court  trial. 

It  is  this  kind  of  double  standard  that  understandably,  from  my 
viewpoint  in  my  district,  infuriates  our  constituents.  But  this  need 
not  be. 

The  constitutional  doctrine  of  separation  of  powers  probably  does 
proscribe  Congress  from  subjecting  itself  to  enforcement  by  execu- 
tive branch  agencies  such  as  the  Equal  Employment  Opportunity 
Commission  or  the  Department  of  Labor  in  administratively  han- 
dling employee  complaints  of  employer  violations  of  labor  or  civil 
rights  laws.  I  have  never  felt,  however,  that  the  separation  of 
powers  doctrine  should  be  deemed  an  obstacle  to  enforcement  in 
court  of  violations  of  labor  laws  or  civil  rights  laws  by  Members  of 
Congress. 

Similarly,  I  do  not  believe  that  the  speech  and  debate  clause  of 
the  Constitution,  Article  I,  Section  6,  prevents  enforcement  of  Fed- 
eral labor  and/or  civil  rights  laws  on  Members  of  Congress  in  their 
capacity  as  employers. 

In  that  regard,  I  note  that  a  Senior  Specialist  in  American  Con- 
stitutional law  at  CRS  has  stated  in  a  memorandum  to  Mr.  Good- 
ling,  the  Ranking  Member  on  the  Education  and  Labor  Committee, 
that  the  constitutional  text  of  the  speech  and  debate  clause,  as  in- 
formed by  the  interpretive  judicial  decisions,  does  rather  strongly 
suggest  that  the  courts  would  sustain  the  validity  of  the  enactment 
of  laws  authorizing  protections  to  employees,  including  judicial 
remedies  against  Members  of  Congress,  should  Congress  choose  to 
take  that  step. 

I  have  might  add  that  nobody  would  take  from  a  Member  of  Con- 
gress the  right  to  bring  up  that  defense  if  that  Member  of  Con- 
gress, indeed,  wanted  to  do  so  after  the  enactment  of  such  a  law.. 
But  we  will  never  know  until  such  time  as  we  enact  it. 

That,  I  believe,  is  the  issue,  i.e.,  whether  Congress  really  is  will- 
ing to  subject  itself  to  the  same  judicial  enforcement  remedies — 
many  of  them  quite  severe — for  their  violations  of  labor  and/or 
civil  rights  laws  to  which  Congress  has  subjected  private  business 
and  other  public  entities. 

I  will  continue  to  work  to  ensure  that  the  employees  of  the 
House  receive  the  same  rights  and  protections  that  are  afforded  to 
private  sector  employees  under  Federal  law. 
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I  am  a  sponsor  of  the  Shays/Swett  Congressional  Accountability 
Act,  and  I  am  also  working  with  Congressman  Bill  Goodling  to  in- 
troduce legislation  which  takes  a  more  focused  approach.  Our  bill 
will  subject  Members  of  Congress  to  the  responsibilities  and  reme- 
dies, including  a  private  cause  of  action,  mandated  on  private 
sector  employers  in  Title  VII  of  the  Civil  Rights  Act. 

I  am  delighted,  Mr.  Chairman,  again,  to  have  the  opportunity  of 
expressing  my  views  before  the  Joint  Committee  on  the  Organiza- 
tion of  Congress.  I  would  be  pleased  to  answer  any  questions  you 
may  have. 

Mr.  Dreier.  Thank  you  very  much,  Mr.  Fawell. 

[The  statement  of  Mr.  Fawell  is  printed  in  the  Appendix.] 

Mr.  Dreier.  Mr.  Shays. 

STATEMENT  OF  THE  HON.  CHRISTOPHER  SHAYS,  A  REPRESENT- 
ATIVE IN  CONGRESS  FROM  THE  STATE  OF  CONNECTICUT 

Mr.  Shays.  Thank  you,  Mr.  Chairman.  It  is  a  very  important  op- 
portunity for  us  to  be  able  to  testify  before  this  committee  which  I 
think  has  the  best  potential  of  saving  this  institution  and  restoring 
faith  in  this  great  country  of  ours  and  its  democratic  process. 

It  is  a  privilege  to  be  before  you  and  to  be  with  my  colleague, 
Dick  Swett,  on  the  congressional  accountability  issue  and  with  my 
colleague,  Representative  Fawell,  who  I  consider  really  the  most 
outspoken  advocate  for  getting  Congress  to  conform  to  the  laws 
which  we  put  on  the  executive  branch  and  the  private  sector. 

Today  my  colleague  mentioned  Representative  Swett  who  I  have 
been  working  with  on  the  Congressional  Accountability  Act,  that 
we  have  227  Members  of  Congress  who  have  signed  on  to  the  legis- 
lation. Two  hundred  and  eighteen  is  a  majority,  and  we  are  delight- 
ed that  now  52  percent  of  our  colleagues  have  supported  this  legis- 
lation. More  importantly,  80  percent  of  the  freshmen — 90  freshmen 
Members  of  the  House — have  signed  on  to  this  legislation.  I  think 
we  have  the  number  that  we  have,  whereas  in  the  past,  a  term  ago, 
we  had  55  Members,  is  a  result  of  the  sensitivity  of  the  public  and 
the  Members  of  Congress  to  this  issue  and  to  the  extraordinary 
good  work  of  our  Republican  freshmen  on  a  bipartisan  basis.  I 
think  it  is  one  of  the  most  exciting  things  to  come  out  of  this  Ses- 
sion, to  see  how  Republicans  and  Democrats,  particularly  our  fresh- 
men Members,  have  joined  hands  in  being  Americans  first  and  Re- 
publicans and  Democrats  second. 

I  want  to  allude  to,  to  just  mention  that  in  United  We  Stand,  the 
results  of  the  first  national  referendum  on  government  reform, 
Ross  Perot  asked  a  question,  and  it  was  clearly  very  slanted.  It 
said:  "Do  you  believe  that  Congress  should  not  exclude  itself  from 
legislation  which  it  passes  for  us  and  should  correct  this  discrepan- 
cy immediately?"  Ninety-nine  percent  of  the  people  responding 
said  yes.  What  they  did,  though,  was  they  engaged  a  private  poll- 
ster to  ask  it.  When  they  asked  whether  Congress  must  comply 
with  its  own  laws,  87  percent  said  yes.  It  was  the  largest  majority. 

In  the  document  we  gave  you,  you  see  that  on  index  number 
nine. 

Mr.  Shays.  It  is  very  obvious  that  the  American  people  expect  us 
to  abide  by  the  same  laws  we  impose  on  them  and  the  executive 
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branch.  I  think  it  is  obvious  to  you.  The  real  issue  is  what  do  we  do 
about  it.  That  is  really  why  we  are  here  today.  How  can  we  achieve 
the  objective  of  coming  under  the  law? 

When  Congresswoman  Pat  Schroeder  testified  two  weeks  ago, 
Senator  Reid  made  a  valid  point  when  he  said,  this  issue  proves  to 
be  very  good  town  hall  talk,  but  it  proves  to  be  exceedingly  difficult 
to  address.  He  is  right.  This  is  not  an  easy  issue  to  deal  with  re- 
sponsibly. It  is  an  issue  to  demagogue.  But  it  is  essential  we  stay 
above  demagoguery  and  pursue  this  issue  in  a  responsible  fashion. 
And  pursue  it  we  must. 

The  fact  this  institution  is  different  than  the  private  sector  does 
not  mean  we  cannot  find  a  way  to  ensure  Congress  fully  abides  by 
the  laws  imposed  on  the  executive  branch  and  private  sector. 

The  legislation  we  introduced  at  the  beginning  of  this  session, 
H.R.  349,  makes  a  clear  statement  that  Congress  should  not  be 
above  the  law.  Its  226  cosponsors  are  evidence  of  the  broad  biparti- 
san support  for  this  principle,  but  H.R.  349  does  not  go  into  detail 
on  how  this  process  should  function. 

We  have  a  substitute  bill  and  an  outline  of  that  bill.  I  would  like 
to  briefly  go  through  it  with  you.  Our  new  legislation  would  set  up 
for  Congress  an  Office  of  Compliance.  This  office  would  serve  both 
the  House  and  Senate  and  replace  the  current  Office  of  Fair  Em- 
ployment Practices. 

The  office  would  be  composed  of  a  board  of  13  individuals:  four 
sitting  Members  of  Congress,  with  bipartisan  representation  from 
each  House,  two  current  staff  members,  and  seven  individuals  who 
are  neither  Members  nor  staff.  All  these  individuals  would  be  re- 
quired to  have  experience  with  the  application  of  the  laws  in  ques- 
tion and  a  familiarity  with  the  operation  of  Congress. 

The  Office  of  Compliance  would  have  two  major  responsibilities. 
First,  it  would  conduct  a  study  of  all  laws  to  determine  which  ones 
Congress  is  not  fully  compliant  with  and  issue  recommendations, 
followed  by  regulations  to  apply  them,  in  a  manner  consistent  with 
existing  Federal  law  and  our  Constitution. 

The  office  would  look  at  laws  relating  to  terms  and  conditions  of 
employment,  discrimination,  health  and  safety  of  employees  and 
availability  of  information  to  the  public.  The  final  regulations 
would  be  voted  on  by  the  House  and  Senate. 

The  second  responsibility  of  the  Office  of  Compliance  would  be  to 
serve  as  the  body  for  dispute  resolution  in  cases  where  an  employee 
alleges  violation  of  one  of  the  laws. 

In  resolving  disputes,  the  individuals  who  are  neither  Members 
nor  staff  would  oversee  a  four-step  process  for  resolving  claims- 
counseling,  mediation,  internal  hearing  and  judicial  review. 

We  recognize  the  fourth  step,  judicial  review,  causes  concern  for 
some  Members  of  Congress.  We  also  acknowledge  that  the  constitu- 
tionality of  this  provision  has  yet  to  be  fully  tested  before  the  Su- 
preme Court,  though  we  feel  it  would  be  upheld  and  have  a  legal 
opinion  drafted  by  the  Library  of  Congress  supporting  this  position. 

It  is  not  our  desire  to  see  a  large  number  of  cases  appealed  to  the 
courts,  and  it  is  our  expectation  that  the  first  three  steps  of  the 
process  will  be  sufficient  to  resolve  the  vast  majority  of  disputes. 
At  the  same  time,  we  feel  it  is  essential  congressional  employees 
and  employers  be  given  the  important  right  of  due  process. 
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Our  substitute  bill,  like  H.R.  349,  would  allow  Members  to  con- 
sider party  affiliation,  place  of  residence  and  political  compatibility 
in  making  employment  decision.s. 

The  bottom  line  is,  yes,  this  institution  is  unique  and  we  should 
not  compromise  the  constitutional  integrity  of  Congress,  but  we 
must,  in  all  aspects  of  rights,  remedies  and  process,  make  congres- 
sional coverage  consistent  with  private  sector  coverage.  Where  we 
are  unable  to  be  consistent,  there  must  be  a  clearly  identifiable  and 
compelling  constitutional  interest. 

Requiring  Congress  to  live  by  the  laws  it  imposes  on  the  execu- 
tive branch  and  private  sector  is  the  right  thing  to  do.  A  majority 
of  the  Members  of  the  House  share  this  same  belief.  We  must  now 
determine  how  to  accomplish  this  objective  in  a  manner  which  rec- 
ognizes and  preserves  the  constitutional  integrity  of  the  United 
States  Congress. 

Bringing  Congress  under  the  law  will  enhance  the  integrity  and 
effectiveness  of  this  institution.  Not  only  will  it  improve  the  image 
and  perception  of  Congress  but  it  will  sensitize  Members  to  the  ef- 
fects of  the  laws  they  pass.  Congress,  as  a  result,  will  write  better 
laws  when  it  has  to  live  by  the  laws  it  adopts. 

Let  me  conclude  by  saying  to  you  that  I  don't  know  of  any  more 
important  task  than  addressing  this  issue.  It  is  my  profound  hope 
that  this  committee — and  I  think  the  obvious  fact  is  that  you  have 
demonstrated  it  time  and  time  again.  So  I  guess  really  what  I 
should  do  is  say  thank  you  for  recognizing  the  importance  of  this 
issue. 

And  I  would  like  to  just  encourage  you  to  recognize  that  while 
there  is  separation  of  powers  and,  obviously,  the  principle  under 
separation  of  powers  of  legislative  privilege,  just  as  there  is  execu- 
tive privilege,  but  I  remember  watching  the  Watergate  hearings 
years  ago  and  seeing  one  of  my  heroes,  then  Representative  Cohen, 
make  it  very  clear  that  executive  privilege  has  its  limits. 

Senator  Cohen.  Are  you  speaking  in  the  past  tense  about  your 
heroes? 

Mr.  Shays.  Well,  when  you  went  to  the  Senate,  you  know.  But  I 
spent  every  moment  of  that  summer  watching  that. 

Executive  privilege  has  its  limits.  So  does  separation  of  powers. 
Obviously,  the  protection  that  Members  have  to  not  be  sued  in 
court,  I  think,  relates  quite  clearly  to  our  function  in  doing  our  job 
and  speaking  on  the  Floor  of  the  House.  I  don't  think  it  protects  us 
from  abuses  that  we  may  put  on  employees  that  work  for  us. 

I  think  it  is  an  exciting  thing  that  you  are  doing  and  I  am  happy 
that  you  are  conducting  these  hearings. 

Mr.  Dreier.  Thank  you  very  much  for  very  helpful  testimony. 

[The  statement  of  Mr.  Shays  is  printed  in  the  Appendix.] 

Mr.  Dreier.  I  wonder  if  you  would  respond  to  the  issue  I  raised 
with  Senator  Nickles  when  I  was  here  and  that  is  the  prospect  of 
the  Chief  Executive  using  the  power  of  the  presidency  to  possibly 
deal  with  a  pending  vote  that  existed  in  the  Congress  and  utilizing 
the  oversight  authority  that  the  executive  branch  would  have  in 
some  of  these  areas  to  influence  the  vote  of  Members  of  Congress. 

Mr.  Shays.  The  reason  we  established  the  Office  of  Compliance  is 
to  make  sure  the  executive  branch  does  not  have  such  control  over 
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the  legislative  branch.  It  is  not  the  EEOC.  The  EEOC  is  an  execu- 
tive office  overseeing  the  executive  branch. 

So  we  would  be  very  consistent  in  establishing  the  Office  of  Com- 
pliance overseeing  the  legislative  branch,  but  we  make  sure  that 
seven  of  the  13  Members  are  not  Members  of  Congress,  are  not 
presently  staff  members  or  former  staff  members.  So  I  have  think 
we  maintain  the  integrity  of  the  system,  separate  it  from  the  exec- 
utive branch  and  make  sure  it  is  not  Congress  overseeing  itself. 

Mr.  Dreier.  Thank  you  very  much. 

Mr.  Spratt? 

Mr.  Spratt.  Does  this  apply  to  the  executive  branch  and  the  judi- 
cial branch  as  well? 

For  example,  OSHA,  would  you  extend  OSHA's  jurisdiction  to 
the  executive  branch  in  the  same  manner  you  extend  to  Congress? 

Mr.  Swett.  We  are  not  addressing  that  in  this  legislation.  I  be- 
lieve that  this  ought  to  be  considered  for  all  branches  of  govern- 
ment, but  the  legislation  as  we  have  put  together  today  does  not 
encompass  that  broader  outlook. 

Mr.  Shays.  If  I  could,  I  would  like  to  say  that,  as  I  said  in  our 
statement,  the  Office  of  Compliance  will  do  two  things.  One,  it  will 
enforce  the  law,  but  it  will  first  look  at  our  laws.  It  will  look  at 
OSHA  testimony,  look  at  freedom  of  information.  It  will  look  at  all 
the  different  laws  and  see  how  we  comply  and  how  we  don't  and 
then  make  recommendations  to  have  us  comply. 

One  of  the  reasons  why  we  set  this  task  to  the  Office  of  Compli- 
ance is  that  we  do  not,  as  you  know,  come  under  OSHA.  The  execu- 
tive branch  does  through  certain  executive  orders.  It  may  be  ex- 
traordinarily expensive  for  us  to  do  that  quickly. 

This  Office  of  Compliance  will  thoroughly  research  that  issue.  If 
it  is  not  expensive  and  not  an  extraordinarily  undue  burden  for  the 
taxpayer,  it  would  make  sense  for  us  to  do  it.  I  would  hope  that 
they  would  recommend  that,  and  we  in  Congress  would  adopt  their 
regulation. 

Mr.  Swett.  I  think  the  public  has  the  right  to  know  to  what 
extent  the  Congress,  the  executive  branch  and  the  judicial  branch 
do  currently  come  under  OSHA  regulations  and  other  such  regula- 
tions. That  is  a  report  that  this  Office  of  Compliance  would  provide 
the  public  with. 

Mr.  Fa  well.  The  only  point  I  wanted  to  make,  I  believe  pending 
legislation  by  Representative  Ford  and  a  companion  bill  would 
indeed  have  OSHA  extend  to  the  Federal  executive  branch  as  well 
as  to  Congress.  His  provisions  with  regard  to  Congress,  I  feel,  are 
not  very  powerful. 

Mr.  Spratt.  Part  of  my  point  was  that  most  people,  including 
most  of  the  people  who  responded  to  the  poll,  don't  appreciate  the 
fact  that  many  of  these  same  laws  don't  apply  to  the  judicial  or  ex- 
ecutive branch,  and  they  go  back  to  the  same  problems  of  having 
the  government  police  itself. 

OSHA  applies  in  some  agencies,  but  it  does  not  apply  in  one  of 
the  places  where  it  is  very  much  needed,  the  Department  of  Energy 
and  the  nuclear  facilities. 

Mr.  Fa  well.  Many  of  our  problems  insofar  as  pollution  has  been 
because  there  has  not  been  that  kind  of  oversight.  I  am  great  be- 
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liever  in  believing  that  if  a  law  is  sound  for  the  rest  of  America  it 
is  sound  for  the  executive  and  the  legislative  branch. 

Mr.  Spratt.  If  someone  were  found  in  violation  of  this  or  alleged 
to  be  in  violation  of  any  of  these  laws — OSHA  or  civil  rights,  what- 
ever— he  or  she  would  have  the  right  to  counsel.  Would  the  Con- 
gress pay  for  counsel? 

Mr.  Fawell.  I  think  that  is  a  matter  that  Congress  has  to  decide, 
perhaps  even  in  separate  legislation. 

I  am  approaching  the  problem  in  the  bill  which  I  have  been  in- 
volved in  and  with  regard  to  the  bill  which  Mr.  Goodling  and  I  are 
working  on  by  going  from  act  to  act.  We  are  working  now  on  the 
Civil  Rights  Act.  That  has  a  judicial  enforcement  provision  which 
has,  as  we  all  know,  recently  been  beefed  up  to  have  huge  potential 
tort  damages. 

Mr.  Spratt.  Let  me  take  that  particular  case  because  I  used  to 
be  a  county  attorney  and  I  used  to,  on  occasion,  defend  1983  cases 
where  County  deputies  were  charged.  It  presented  a  difficult  case 
for  the  county  commissions  and  the  county  councils  as  to  whether 
or  not  they  should  pay  the  counsel  fees  for  these  officers.  On  the 
one  Hand,  they  were  acting  in  their  official  capacity  when  they 
committed  the  actions  they  were  sued  for.  Their  assets  were  at  risk 
in  such  a  suit  and  they  deserved  a  good  defense. 

On  the  other  hand,  they  were  accused  of  going  beyond  their  offi- 
cial capacity  and  doing  something  that  was  wrong.  So  the  county 
council  had  to  decide  whether  to  pay  for  their  offense  or  do  we  not 
pay  for  it.  You  know,  is  it  right  that  we  do  it  and  if  we  don't  do  it, 
can  they  afford  a  defense?  We  never  had  an  easy  answer  to  it. 

I  am  suggesting  that  we  ought  to  a  stress  it  in  this  legislation  if 
we  take  it  up  because  it  is  the  most  difficult  issue  of  all. 

Mr.  Fawell.  It  is  a  very  difficult  issue.  We  have  punitive  dam- 
ages. You  cannot  even  buy  insurance  coverage  for  it.  You  would 
have  to  ask  the  question,  do  we  want  to  indemnify  employees  for 
punitive,  willful  wrongs  and  things  of  that  sort. 

Mr.  Spratt.  Thank  you. 

Mr.  Dreier.  Former  Representative  Cohen. 

Senator  Cohen.  I  had  a  momentary  sense  of  elation  when  I  found 
out  I  was  a  mini-hero  to  Representative  Shays  some  20  years  ago 
and  that  my  stock  has  depreciated  once  I  entered  the  Senate. 

I  am  looking  through  the  editorial  that  was  furnished  by  our  wit- 
nesses in  the  New  York  Times  which  says  the  Senate  does  better 
by  its  employees  than  does  the  House.  I  hope  my  stock  goes  up  a 
little  now. 

I  would  like  to  talk  quickly  about  some  of  the  issues  involved. 

For  example,  is  there  a  rationale  or  reasoning  to  draw  some  dis- 
tinctions between  executive,  congressional  and  public?  How  about 
freedom  of  information?  Would  all  of  you  support  subjecting  con- 
gressional offices  to  freedom  of  information  so  the  public  would 
have  access  to  your  files,  public  and  press? 

Mr.  Swett.  The  way  we  structured  this  we  are  holding  the  con- 
gressional aspect  to  the  same  standards  of  the  executive  branch, 
and  we  would  be  in  compatibility  with  the  executive  branch  on 
that.  There  will  not  be  full  disclosure  that  we  would  find  elsewhere 
because  of  the  things  that  need  to  be  protected  as  are  considered 
currently  under  the  executives's  setup.  I  think  that  that  is  some- 
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thing  that  will  remain  a  bit  unique  compared  to  what  the  rest  of 
the  public  is  exposed  to. 

Mr.  Shays.  I  would  say  to  you  as  a  basic  principle — and  I  think 
Representative  Fawell  said  it  well — if  we  think  it  is  good  enough 
for  the  executive  branch  then  it  is  good  enough  for  us.  Whatever 
we  require  of  the  White  House  I  thing  should  apply  to  us.  If  we 
think  it  is  unworkable  or  illogical,  then  we  should  not  apply  it  to 
the  White  House.  If  we  set  that  standard,  we  might  find  in  some 
cases  we  adjust  the  law  to  affect  us  and  we  may  adjust  the  law  to 
affect  another  institution  because  we  find  it  just  is  not  workable. 

Senator  Cohen.  Is  there  any  argument  to  be  made  that  there  is  a 
distinction  on  some  occasions  to  draw  between  the  institutions? 

For  example,  I  noticed  the  New  York  Times  article  points  out 
that  Congress  has  exempted  itself  from  the  Independent  Counsel 
Act. 

First  of  all,  that  is  wrong.  Congress  has  not  exempted  itself. 
Under  the  act  Members  of  Congress  are  just  as  much  subject  to 
having  independent  counsel  apply  to  them  as  well. 

There  is  a  move  in  the  Senate  to  mandate  that  the  Justice  De- 
partment basically  would  be  precluded  from  prosecuting  a  Member 
of  Congress.  In  other  words,  there  are  Members,  particularly  on  my 
side  of  the  aisle,  who  want  to  mandate  that  the  Independent  Coun- 
sel Act  apply  to  all  Members  of  Congress  so  that  the  Attorney  Gen- 
eral once  having  received  a  complaint  alleging  misconduct — or 
criminal  conduct,  I  should  say — on  the  part  of  any  Member  of  Con- 
gress, would  almost  automatically  be  precluded  from  prosecuting 
any  Member  of  Congress. 

Now,  that  strikes  me  as  being  in  violation  of  the  Separation  of 
Powers  Act,  that  we  can  give  the  Attorney  General  discretion  as  to 
whether  or  not  to  appoint  or  call  for  the  appointment  of  an  inde- 
pendent counsel.  But  to  mandate  it  would  say  would  say — I  think 
the  Supreme  Court  would  strike  that  down. 

Sometimes  we  have  to  draw  reasonable  distinctions.  They  don't 
always  apply  equally.  There  may  be  some  reasons  to  draw  the  dis- 
tinction rather  than  saying  everything  is  satisfactory.  It  is  applied 
to  everybody  across  the  board,  and,  therefore,  it  must  apply  to  the 
Congress.  Would  you  agree  or  disagree  with  that  argument? 

Mr.  Shays.  I  would  make  the  point  that  right  now  we  don't  have 
the  independent  counsel  still  operative  right  now. 

Senator  Cohen.  Senator  Levin  and  I  are  bringing  it  to  the  Floor. 

Mr.  Shays.  Some  Members  did  not  want  to  sign  on  to  the  bill  be- 
cause they  did  not  want  to  be  under  that  provision.  There  were 
some  who  didn't  want  to  be  under  FOIA.  Everyone  could  find  one 
reason  not  to  be  under.  That  is,  I  think,  one  reason  why  you  don't 
see  legislation  that  includes  us. 

Senator  Cohen.  We  were  included  under  the  old  act,  and  if  we 
pass  it  we  will  be  included  under  the  new  act. 

Mr.  Shays.  I  was  going  to  make  the  point  to  you,  I  don't  think 
Members  realize  that  we  were  in  fact  included  but  they  never 
chose  to  implement  it  for  us. 

The  bottom  line,  again,  I  think  that  if  we  pass  this  law  it  should 
applied  to  all  of  us.  I  think  that  is  a  basic  principle. 

Senator  Cohen.  Do  any  of  you  feel  that  the  OSHA  laws  as  writ- 
ten are  too  burdensome  and  ought  to  be  modified  or  repealed? 
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Mr.  Shays.  I  would  like  to  say  to  you,  I  had  an  experience.  We 
are  not  under  OSHA.  But  I  told  my  office  in  my  district  that  I 
wanted  to  get  a  Xerox  machine,  and  I  wanted  it  to  be  under  the 
OSHA  requirement.  It  was  an  unbelievable  experience.  It  took  me 
nine  months  to  get  my  Xerox  machine  in.  Every  Member  of  Con- 
gress should  go  through  what  I  went  through. 

I  had  to  have  70  inches.  I  had  69  inches.  We  had  the  Xerox 
people  come  in  and  measure  it  out.  We  had  to  put  wheels  on  a 
table  so  when  they  brought  somebody  in  to  work  on  the  machine — 
we  took  out  another  piece  of  furniture,  it  was  a  very  enlightening 
experience.  Had  I  been  exempted  from  the  law,  in  my  own  mind,  I 
would  have  just  said,  put  the  darn  thing  there.  I  would  have  never 
known  what  the  private  sector  has  to  go  through.  It  made  me  a 
little  more  sensitive  about  how  OSHA  applies.  Now  I  am  enlight- 
ened. 

Mr.  Fa  well.  I  think  OSHA  is,  in  a  number  of  areas,  unreason- 
able. That  is  going  to  be  a  major  issue  that  this  Congress  will  be 
facing  this  year. 

But  I  do  think  that  what  we  do  pass  we  must  then  be  ready  to 
have  it  apply  to  us.  I  think  that  that  means  that  we  are  gaining  a 
valuable  educational  tool.  When  we  pass  laws  and  we  know  in  our 
hearts  that  we  are  not  going  to  get  stuck  with  having  to  abide  by 
this  stuff  then  we  throw  almost  anything  out  there  for  public  enti- 
ties, State  and  local  and  private  businesses.  When  we  actual  experi- 
ence it  that  is  when  we  learn. 

I  think  it  is  overly  burdensome  right  now,  and  the  new  bill  is  tre- 
mendously overburdensome.  Nevertheless,  I  am  going  to  have  an 
amendment  ready  to  have  Congress  fully  subjected  to  all  of  the 
penalties  and  the  new  penalties  which  even  include  20-year  sen- 
tences and  $250,000  fines  and  things  of  this  sort.  It  must  apply  to 
Congress.  I  don't  think  we  will  learn  without  being  subject  to  it. 

Senator  Cohen.  Then  you  would  apply  the  penalties  individually 
to  the  Members  rather  than  to  the  office? 

Mr.  Fawell.  Yes.  I  simply  believe  it  ought  to  apply  to  Members 
of  Congress  as  employers  like  anyone  else. 

Mr.  Swett.  If  I  could  just  add  to  that.  I  mentioned  in  my  opening 
remarks  my  experience  with  OSHA.  I  think  that  no  legislator  in 
this  body  passes  laws  with  malicious  intent  to  hinder  and  cause  the 
kind  of  problems  that  my  colleague,  Congressman  Shays,  was  de- 
scribing with  regard  to  his  Xerox  machine. 

But  I  think  the  fact  is  that  the  spirit  of  the  law  does  need  to  be 
maintained  and  protected.  The  letter  of  the  law  has  lost  its  real 
value  because  these  things  are  being  regulated  in  a  vacuum.  By 
bringing  these  kinds  of  requirements  back  into  this  body  where  we 
have  firsthand  experience  I  think  we  are  going  to  begin  to  under- 
stand better  how  to  accomplish  the  spirit  of  the  law  through  the 
practical  application  of  the  letters  in  our  offices  and  in  our  own 
lives. 

Senator  Cohen.  You  agree  that  any  fines  levied  would  be  paid 
out  of  the  individual  Member's  pocket? 

Mr.  Swett.  That  is  something  I  am  taking  under  advisement.  I 
have  not  come  to  a  conclusion  at  this  time. 
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Mr.  Shays.  The  whole  principle — I  mean  we  start  with  a  princi- 
ple: What  is  good  for  the  executive  branch,  the  private  sector,  is 
good  for  us. 

Some  local  communities  indemnify  their  employees  and  some 
don't.  I  am  amazed  that  some  policemen  have  to  defend  themselves 
at  hundreds  of  thousands  of  dollars  and  in  other  communities  they 
are  defended  by  the  local  government.  My  point  to  you  would  be: 
This  is  not  what  show  stopper  for  me.  I  would  not  use  this  as  an 
excuse  to  not  have  a  law,  and  I  would  not  vote  against  a  law  be- 
cause it  had  the  Federal  Government  picking  up  the  bill,  the  tax- 
payer. 

I  think,  either  way,  one  of  my  cautions  for  the  committee-to 
answer  your  question,  I  would  vote  for  it  either  way.  I  tend  to  feel 
that  the  taxpayer  should  pay  the  bill.  But  I  believe  they  should  do 
that  in  the  private  sector  and  in  local  and  State  governments.  So, 
that  is  a  consistent  view. 

Senator  Cohen.  In  other  words,  if  a  local  company  were  to  be  in 
a  violation  of  the  OSHA  act. 

Mr.  Shays.  No,  I  am  talking  about  an  employee  of  a  local  compa- 
ny is  sometimes  defended  by  the  company  in  the  act  of  doing  his 
job  for  the  company.  A  policeman  for  some  local  community 

Senator  Cohen.  Suppose  it  is  the  president  of  the  company  who 
is  in  violation  through  his  action  or  non-action  of  the  OSHA  act? 
He  has  to  reach  into  his  pocket  to  pay  the  fine.  Are  you  comforta- 
ble that  each  individual  Member  will  have  to  reach  into  his  or  her 
pocket  to  pay  the  fine? 

Mr.  Swett.  I  signed  with  my  colleague  Congressman  Shays.  I  be- 
lieve we  had  looked  at  it  carefully,  but  it  is  not  a  show  stopper. 

One  more  element,  as  we  look  at  currency  by  which  these  things 
are  going  to  be  paid,  I  hope  that  the  committee  will  consider  there 
is  more  than  the  money  being  paid  out  through  the  expenses  that 
this  legislation  will  entail. 

I  think  that  political  currency,  certainly  public  stature:  These 
are  all  elements  that  are  going  to  be  paid  for  dearly  by  Members  of 
Congress  as  they  engage  in  this  kinds  of  action.  That  ought  to  be 
given  the  due  credit  as  well. 

Senator  Cohen.  Thank  you  very  much. 

Mr.  Dreier.  Thank  you  very  much. 

Gentlemen,  thank  you  very  much  for  your  very  helpful  testimo- 
ny. I  can  assure  you  that,  as  we  proceed  with  this  issue  of  applica- 
tion of  laws  and  the  institution,  your  proposal  will  be  one  of  the 
items  that  we  use  to  address  the,  issue.  We  thank  you  for  your  very 
diligent  efforts. 

Mr.  Swett.  Thank  you  very  much. 

STATEMENTS  OF  HAL  BRUFF,  GEORGE  WASHINGTON  UNIVERSI- 
TY; DAVID  FREDERICK,  SHEARMAN  &  STERLING;  STEVEN 
ROSS,  FORMER  GENERAL  COUNSEL  OF  THE  HOUSE  OF  REPRE- 
SENTATIVES, WITH  AKIN  GUMP  HAUER  &  FELD;  AND  NELSON 
LUND,  GEORGE  MASON  UNIVERSITY 

Mr.  Dreier.  Our  third  panel  consists  of  three  experts  on  applica- 
tions of  laws.  Hal  Bruff.  Mr.  Bruff  is  Rothchild  Research  Professor 
at  Georgetown.  Mr.  Frederick  is  an  associate  with  the  law  firm  of 
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Shearman  &  Sterling.  He  is  a  Rhodes  Scholar  and  clerk  with  the 
Justice  Byron  White.  Nelson  Lund  is  a  law  scholar  at  George 
Mason  University,  legal  counsel  at  its  justice  department.  Steven 
Ross  is  the  former  counsel  of  the  House  of  Representatives  and  is 
now  with  the  firm  of  Akin  Gump  Hauer  &  Feld. 

We  are  happy  to  have  you  with  us. 

Mr.  Bruff. 

STATEMENT  OF  HAL  BRUFF 

Mr.  Bruff.  Neither  the  ABA  or  our  committee  has  taken  posi- 
tions on  the  issues  that  we  will  talk  to  you  about  today.  We  need  to 
speak  largely  as  individuals,  but  I  hope  that  you  can  go  about  the 
issues  that  will  help  all  of  us  come  to  a  further  effort  of  under- 
standing them  as  we  generate  our  recommendations. 

I  would  like  to  talk  about  types  of  congressional  functions  and 
general  principles  related  to  them,  when  to  apply  laws  to  your  sys- 
tems. 

David  will  speed  mostly  about  how  to  go  about  it  once  you  decide 
to  do  so.  As  you  were  speaking  earlier  about,  with  the  other  wit- 
nesses, I  was  thinking  of  the  earliest  reference  I  can  find  to  the 
principle  that  people  are  safer  when  legislators  are  subject  to  their 
own  laws. 

It  is  in  Aristotle.  John  Locke  said  the  same  thing.  So  we  can 
regard  ourselves  as  in  good  company  today.  Maybe  the  issue  is  pe- 
rennial. 

The  first  thing  I  would  like  to  do  is  it  give  you  a  hierarchy  of 
functions  Congress  does  in  terms  of  how  close  they  are  to  the  con- 
stitution and,  because  of  that,  how  Close  they  are  to  sensitivities 
about  how  much  you  should  constrain  yourselves. 

The  first  category  would  be  constitutional  core  functions,  those 
functions  of  Members  mentioned  in  the  constitution,  only  Members 
can  do  them.  You  are  covered  by  the  Speech  and  Debate  privilege 
when  you  do  them.  All  of  you  know  what  those  are,  legislative  con- 
siderations or  constitutional  amendments,  the  Senate's  advice  and 
consent  function,  the  function  of  determining  the  qualification  of 
your  Members  and  Congress'  possible  expulsions. 

Secondly,  I  see  a  group  of  functions  that  I  would  call  quasi-consti- 
tutional. They  are  very  closely  related  to  the  constitutional  ones. 
They  are  sometimes,  but  not  always,  privileged.  You  tend  to  do 
these  more  through  your  staff,  delegating  more  power  to  the  staff 
for  these,  overseeing  the  staff  as  you  do  so;  and  the  staff  shares 
your  privilege  when  the  privilege  exists  under  the  so  called  Deriva- 
tive Immunity. 

I  see  three  broad  categories  of  these.  There  are  more:  investiga- 
tions and  oversight  of  the  executive  branch,  that  often  leads  to  leg- 
islation and  is  often  fully  covered  under  the  privileges;  second,  a 
broad  category  that  I  think  we  are  engaged  in  today,  publicity  to 
the  general  public  about  national  problems  here  in  how  Congress 
works;  then,  third,  something  that  takes  a  good  deal  of  your  time, 
constituents  services,  trying  to  help  your  constituents  deal  with  the 
large  Federal  bureaucracy. 

Those  are  quasi-constitutional  matters. 
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Then,  third — and  here  is  the  category  I  heard  mentioned  most  by 
your  earlier  discussions  with  Members,  what  I  would  call  proprie- 
tary functions.  I  call  them  that  because  they  are  typical  of  larger 
organizations  like  businesses,  Federal,  State,  or  local  governments. 

It  is  very  hard  to  see  in  what  way  Congress  might  be  distinctive 
from  private  or  other  governmental  organizations  in  performing 
them. 

You  talked  today  about  the  employment  function,  hiring  and 
firing,  policing,  managing  the  building  we  are  in,  should  the  Cap- 
itol be  subject  to  OSHA,  we  might  call  it,  then  employment,  polic- 
ing, and  general  services,  running  the  cafeteria,  custodial  func- 
tions, everything  else.  The  basic  approach  and  presumption  I  would 
suggest  to  you,  as  a  starter  for  your  analysis  would  be  this:  The 
closer  we  come  to  my  first  category,  poor  constitutional  functions 
and  the  higher  that  direct  burdens  would  be  for  Members  of  Con- 
gress and  the  constitutional  processes  the  less  likely  it  is  that  you 
shall  apply  laws  to  yourselves  simply  by  extending  them  to  the 
body  without  modifications. 

Similarly,  the  further  you  are  from  these  constitutional  func- 
tions, the  more  we  are  in  purely  proprietary  ones,  the  less  there 
seems  any  visible  justification. 

Mr.  Shays  Xerox  machine  in  his  home  office,  what  was  special 
about  that?  I  guess  it  is  that  the  great  seal  of  Congress  passes 
under  this  occasionally,  but  it  doesn't  seem  like  something  where 
grand  notions  of  special  protections  for  Congress  need  to  apply. 

Mr.  Dreier.  I  think  he  used  that  as  an  example  of  how  we  should 
reduce  Mr.  Shays'  constraints  on  the  private  sector. 

Mr.  Bruff.  And  of  course  it  illustrates  one  of  the  prime  virtues 
of  applying  laws  to  yourselves,  the  educational  function. 

OSHA  has  a  basic  standard  about  material,  impairment  of 
health  for  workers,  that  sort  of  thing.  But  the  same  the  law  gets  to 
the  public  though  OSHA  has  adopted  regulations  about  it,  and  that 
is  where  it  first  bites.  It  doesn't  really  bite.  But  the  enactment  of  it 
is  very  hard  for  you  to  see  what  the  practical  burdens  will  be. 

You  are  not  fortune  tellers  up  here.  It  is  very  hard  to  tell.  So  I 
have  fun  with  the  saying,  oh,  this  is  how  it  works,  is  one  of  the 
primary  virtues  of  all  of  this.  Another  one  simply  is  that,  you  can 
apply  laws  to  yourselves  where  the  United  States  can  help  to 
divert  some  of  the  pressure  the  Nation  feels  for  more  draconian 
things  that  happen  to  Congress  suffer,  as  term  limits,  that  might 
be  a  very  bad  idea,  they,  on  their  own,  premise.  But  if  you  won't 
apply  laws  to  yourselves,  people  think  we  need  new  people  who 
will. 

So  I  think  it  has  that  affect.  Also,  I  think  when  you  do  apply 
laws  though  yourselves,  especially  these  proprietary  functions,  you 
avoid  the  temptation  for  courts  to  do  it  for  you.  I  am  thinking  of 
Davis  versus  Wassman,  a  case  where  the  Supreme  Court  made  up 
a  cause  of  action  against  Members  of  Congress  for  discrimination 
in  hiring. 

If  you  apply  laws  to  yourselves  in  some  way  that  works  as  with 
the  Civil  Rights  Act  of  1991,  you  think  you  markedly  diminish  the 
pressure  for  the  courts  to  make  up  remedies  that  may  not  fit  the 
institution.  It  is  not  very  far  from  here  to  the  Supreme  Court  build- 
ings. But,  yes,  it  is.  It  is  quite  a  distance  in  some  ways. 
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One  other  thing,  before  I  turn  to  David  on  how  you  might  do 
this,  I  do  want  to  say  that  my  discussion  of  the  constitutional  func- 
tions does  imply  something  I  want  to  remind  you  of,  which  there 
has  not  been  much  discussion  of  today,  that  is  there  should  be  limi- 
tations as  to  what  you  can  and  should  do  to  yourselves  here,  espe- 
cially when  we  talk  about  the  constitutional  functions. 

There  are  obvious  things,  Powell  versus  McCormack  says  you 
cannot  exclude  another  Member.  I  think  you  cannot  impose  term 
limitations  on  yourselves  by  statue.  My  favorite  example  is  this: 
The  earliest  modern  environmental  statute  is  NEPA  requiring  en- 
vironmental impact  statements  for  major  Federal  actions  involving 
the  environment.  That  statute  also  required  environmental  impact 
statements  to  accompany  all  major  legislation.  It  was  not  followed 
because  you  cannot  do  that.  It  would  overly — I  think  it  would 
shackle  the  legislative  process  if  you  had  had  to  do  an  EIS  every 
time  you  wanted  to  process  a  bill. 

So  just  to  say  that,  I  think  any  fair  minded  American  really  com- 
mends the  effort  here.  But  there  may  be  limits  to  virtue  some- 
where. 

David. 

[The  statement  of  Mr.  Bruff  is  printed  in  the  Appendix.] 

Mr.  Dreier.  Mr.  Frederick. 

STATEMENT  OF  DAVID  FREDERICK 

Mr.  Frederick.  Thank  you,  Mr.  Chairman. 

It  is  an  honor  to  be  here  testifying  before  the  committee.  I  don't 
speak  for  the  ABA  or  my  firm  Shearman  &  Sterling.  I  am  speaking 
for  myself. 

I  would  like  to  take  up  where  Professor  Bruff  left  off  and  focus 
on  some  issues  that  the  committee  might  consider  in  determining 
how  far  too  go  in  extending  laws  to  itself  and  spend  a  few  minutes 
talking  about  some  process  issues  that  I  think  were  raised  deriva- 
tively earlier  by  the  earlier  panel. 

One  practical  consideration  the  joint  subcommittee  might  consid- 
er is  how  to  define  the  appropriate  entity  in  Congress  to  extend 
coverage  of  the  law  to.  I  mean,  of  the  laws  that  the  joint  committee 
is  considering  recommending  applying  to  Congress  contains  exemp- 
tions for  businesses  of  certain  sizes. 

Depending  on  how  you  define  the  instrumentalities  of  Congress, 
some  of  these  laws  may  fall  within  the  exemptions,  and  some  may 
not. 

Let  me  use  the  example  of  the  Family  and  Medical  Leave  Act  of 
1993  which  contains  an  exemption  for  businesses  that  employed 
fewer  than  50  persons.  Now  if  you  define  a  congressional  office 
with  fewer  than  50  employees,  that  may  well  take  away  many 
staffers  of  individual  Members  of  the  House.  There  might  be  very 
valid  reasons  for  maintaining  that  exemption. 

I  know  in  the  Family  Leave  Act,  both  House  and  Senate  did 
apply  it  across  the  board  to  themselves.  But  it  may  be  that  there 
are  numerical  reasons  in  law  why  you  would  want  to  define  the  ap- 
propriate entity  in  a  certain  way.  There  may  also  be  functional 
reasons. 
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I  think  it  would  be  desirable  if  the  joint  committee  commissioned 
a  study  of  the  exemptions  contained  in  laws  to  see  how  they  might 
guide  the  committee  in  determining  how  laws  ought  to  apply  to 
Congress.  The  entities  within  Congress  is  relevant  to  determining 
how  far  to  extend  the  laws. 

A  second  practical  consideration  is  whether  you  define  the  func- 
tions of  what  people  perform  or  what  types  of  persons  are  to  be 
covered.  In  this  guise,  Professor  Bruff  s  articulation  of  the  constitu- 
tional functions  is  very  instructive.  For  certain  laws  that  go  to — 
that  have  an  affect  on  constitutional  functions,  I  think  it  would  be 
desirable  for  the  Congress  to  be  wary  of  how  far  it  would  extend 
laws  that  would  impair  constitutional  functions. 

But,  conversely,  for  proprietary  functions,  it  makes  less  sense  to 
limit  function  of  the  laws  to  the  cafeteria  workers  and  the  Capitol 
Police  and  construction  workers  in  the  Capitol. 

So  looking  at  this  through  the  prism  of  functions  may  help  guide 
the  joint  committee  in  the  recommendations. 

Third,  the  fee  of  form  of  application  seems  relevant  especially  in 
light  of  the  bill  that  was  discussed  earlier.  By  this,  I  mean  how 
Congress  goes  about  the  process  of  extending  laws  to  itself.  In  the 
past,  it  has  taken  a  number  of  routes.  One  is  to  exchange  the  inter- 
nal operating  results  of  the  House  and  Senate.  Another  is  to  apply 
a  statute  to  itself  by  saying,  henceforth,  the  Senate  should  be  gov- 
erned within  the  meaning  of  a  particular  provision  of  the  law. 

In  the  1991  Civil  Rights  Act,  for  instance,  the  Senate  applied  a 
number  of  anti-discrimination  principles  to  itself  within  the  mean- 
ing of  those  provisions.  Now  there  is  a  problem  with  that  language 
given  its  vagueness  and  the  absence  of  any  legislative  history  to 
guide  the  courts  within  what  the — "within  the  meaning  of  means 
it  may  well  be  that  that  phrase  should  be  construed  to  mean  guid- 
ance by  Federal  court  decisions.  That  has  a  number  of  trade-offs 
that  are  worth  mentioning.  Federal  court  decisions  applying  as 
guidance  to  the  way  the  Congress  goes  about  its  business  applies  a 
most  neutral  referee,  guidance,  that  may  be  applicable. 

The  flip  side  of  that  is  that  Federal  court  cases  arise  under  factu- 
al circumstances  that  are  wholly  unlike  types  of  congressional  op- 
erations to  which  those  decision  might  be  relevant.  For  instance,  a 
decision  that  arises — an  important  precedent  that  arises  with  a  fac- 
tory worker  in  Pittsburgh  may  not  provide  good  faculty  guidance 
to  how  the  legislation  should  be  covered.  That  is  an  important  con- 
sideration for  the  joint  committee. 

Four,  as  laws  increasingly  are  applied  to  Congress,  invariably  a 
body  of  special  administrative  law  is  going  to  develop.  And  one  I 
would  consider  Congress  to  grapple  with  is  how  to  deal  with  that 
body  of  administrative  law.  One  which  I  think  was  highlighted  ear- 
lier by  Representative  Shays  was  the  idea  of  commissioning  a  stud- 
ied to  determine  what  laws  presently  apply  to  Congress,  what  laws 
do  not  apply,  what  laws  apply  to  the  Federal  Government  agencies 
but  not  to  Congress  and  vice  versa. 

This  will  be  very  instructive,  I  think,  for  the  kinds  of  concerns 
about  the  extension  and  coverage  of  laws  to  Congress.  But  it  would 
also  help  to  simplify  matters. 

Just  in  doing  research  for  this  testimony,  it  became  very  clear 
that  hardly  anybody  knows  what  laws  apply  to  Congress  presently 
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and  what  laws  don't.  I  think  it  would  be  instructive  for  the  joint 
committee  to  commission  such  a  study. 

Mr.  Dreier.  We  thought  you  were  going  to  tell  us  today. 

Mr.  Frederick.  A  seconds  issue  is  the  question  of  bicameralism. 
One  of  the  things  I  was  intrigued  by  in  the  House  bill  that  was  dis- 
cussed a  few  moments  ago  was  the  idea  of  having  a  joint  House 
Senate  commission  that  would  look  at  grievances  that  would  arise 
under  generalized  laws. 

A  lot  of  the  laws  that  principally  apply  to  the  House  apply  in 
different  ways  to  the  Senate  with  different  procedures  for  griev- 
ances and  differences  in  coverage. 

It  is  not  clear  to  me,  at  any  rate,  why  bicameralism  justifies  so 
much  of  those  differences.  There  may  be  differences  in  function  be- 
tween the  House  and  Senate  that  justify  differences  in  treatment, 
but  it  is  not  entirely  clear  what  those  differences  are. 

I  think  to  most  members  of  the  public  having  uniform  coverage 
between  the  House  and  the  Senate  might  make  sense. 

Briefly,  I  would  like  to  touch  on  a  few  procedural  reforms  before 
closing.  One  is  the  centralized  body.  I  like  the  idea  that  was  put 
forward  in  Representative  Shays'  bill  of  having  a  centralized  body 
that  would  take  grievances.  I  would  take  that  an  a  step  further  and 
suggest  bifurcating  functions  between  investigating  and  adminis- 
tering the  grievances  and  adjudicating  them. 

I  think  there  are  lessons  in  Federal  administrative  agency  prac- 
tice that  can  guide  separating  the  function  that  would  lead  to 
greater  accountability  and  a  better  process. 

With  that,  I  will  close.  I  will  just  say  that  the  topic  of  the  hear- 
ing is  one  that  is  disarmingly  simple  in  suggesting  the  answer 
whether  Congress  should  apply  laws  to  itself.  But  I  think  there  are 
a  lot  of  land  mines  out  there,  botjrt  institutional  and  constitutional. 

I  wish  the  joint  committee  luck  in  struggling  with  them.  Thank 
you. 

Mr.  Dreier.  Thank  you. 

STATEMENT  OF  NELSON  LUND 

Mr.  Lund.  Thank  you  very  much,  Mr.  Chairman.  I  am  honored 
to  be  here. 

In  recent  years,  there  has  been  considerable  discussion  about 
proposals  to  bring  the  Congress  under  Federal  anti-discrimination 
laws  and  other  statutes  that  regulate  the  employment  relationship. 
Confining  my  remarks  to  the  legal  issues  raised  by  such  proposals, 
I  will  assume  that  the  committee  wants  to  know  whether  congres- 
sional employees  can  be  given  the  same  statutory  rights  enjoyed  by 
those  that  work  in  the  executive  agencies,  such  as  the  right  to 
bring  an  action  in  court  for  racial  discrimination  or  sexual  harass- 
ment. The  short  answer  is  "yes-"  Congressional  employees  can  be 
given  these  rights  without  violating  any  principal  of  constitutional 
law  recognized  in  the  Supreme  Court's  decisions  on  the  separation 
of  powers. 

There  is  no  case  law  directly  on  point,  nor  could  there  be,  since 
Congress  has  been  scrupulous  in  exempting  itself  from  laws  that 
could  generate  a  test  case.  There  is  one  exception  to  this  general- 
ization. Beginning  with  Title  VII  of  the  Civil  Rights  Act  in  1972, 
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several  anti-discrimination  statutes  have  been  extended  to  congres- 
sional employees  who  were  in  a  competitive  service  or  who  work 
for  the  Library  of  Congress.  A  variety  of  mechanisms  have  been 
used  for  administrative  enforcement,  but  de  novo  review  in  the 
Federal  courts  has  always  been  available  on  the  same  terms  as  to 
other  workers.  So  far  as  I  know,  the  constitutionality  of  this  appli- 
cation of  the  law  has  never  been  challenged. 

The  extension  of  Title  VII  and  other  employment  laws  to  the  re- 
maining employees  would  not  be  quite  so  manifestly  unchallenge- 
able, but  such  a  statute  could  be  upheld  by  the  Supreme  Court. 

Only  one  constitutional  provision  is  directly  relevant  to  the  issue, 
namely  the  Speech  or  Debate  Clause  that  provides  "for  any  speech 
or  debate  in  either  House,  the  Senators  or  Representatives,  shall 
not  be  questioned  in  any  other  place."  The  language  is  generous  in 
the  protection  it  brings.  It  offers  protection  not  merely  from  pun- 
ishment or  prosecution  or  legal  liability  but  even  from  being  de- 
posed or  interrogated  about  any  matter  that  it  covers.  The  scope  of 
coverage  specified  by  the  constitutional  language  is  corresponding- 
ly narrow.  It  applies  only  to  words  spoken  within  Congress  by  the 
Members  themselves. 

The  Supreme  Court  has  held  that  the  purpose  of  the  Speech  or 
Debate  Clause  requires  that  its  coverage  be  expanded  beyond  the 
bounds  set  out  in  the  constitutional  text.  That  purpose  is  primarily 
to  insulate  the  independence  of  the  legislative  process  from  infer- 
ence by  a  potentially  hostile  executive  or  judiciary.  In  order  to 
serve  that  purpose,  the  Supreme  Court  has  extended  congressional 
immunity  to  activities  other  than  speeches  or  words  spoken  in 
debate,  holding  that  it  covers  such  activities  as  voting,  conducting 
hearings,  and  producing  committee  reports. 

The  clause  has  also  been  extended  to  a  narrow  class  of  actions  by 
congressional  aides  who  are  directly  involved  in  the  legislative 
process.  The  general  rule  is  that  the  constitutional  purpose  re- 
quires the  extension  of  immunity  to  all  matters  that  are  an  inte- 
gral part  of  the  deliberative  and  communicative  processes  by  which 
legislation  is  formulated  and  considered. 

This  common  sense  principle  has  been  joined  with  a  second  and 
equally  important  limiting  principle.  The  Supreme  Court  has  em- 
phatically indicated  immunity  is  not  available  for  extra-legislative 
activities,  even  if  they  are  perfectly  legitimate  and  official  aspects 
of  congressional  business.  Examples  of  conduct  that  are  not  covered 
by  the  clause  include  communications  with  voters,  arranging  ap- 
pointments with  Federal  agencies  and  assisting  constituents  in  se- 
curing government  contracts. 

This  limiting  principle,  which  is  central  to  the  issue  before  this 
committee,  is  rooted  in  the  language  and  history  of  the  Constitu- 
tion, and  the  manifest  need  to  avoid  creating  a  privileged  class  of 
public  servants  who  are  above  the  law. 

I  must  also  stress  that  the  court  has  refused  to  expand  the  con- 
stitutional immunity  to  activities  that  are  closely  related  to  the  leg- 
islative process  but  that  take  place  prior  to  its  inception.  The  court 
has  specifically  said,  for  example,  that  neither  Members  nor  their 
aides  would  be  immune  if  they  seized  the  property  or  invaded  the 
privacy  of  a  citizen  in  order  to  secure  information  for  a  congres- 
sional hearing. 
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The  law  can,  therefore,  be  summarized  in  very  simple  terms:  It 
provides  absolute  immunity  for  purely  legislative  activities  but  not 
for  other  forms  of  official  conduct. 

The  issue  I  have  been  asked  to  address  reduces  to  just  one  ques- 
tion: Are  employment-related  decisions  such  as  hiring  and  firing 
congressional  aides,  setting  their  pay  scales,  and  bargaining  with 
employee  unions  part  of  the  legislative  process,  or  are  they  official 
but  non-legislative  decisions? 

It  seems  to  me  that  the  answer  is  perfectly  clear.  Employment 
decisions  can  be  very  important  in  facilitating  the  legislative  proc- 
ess, but  they  are  not  part  of  it.  Like  the  gathering  of  documents  for 
use  in  a  congressional  hearing,  even  the  most  important  personnel 
decisions  are  simply  a  means  of  preparing  for  the  legislative  proc- 
ess. 

The  Supreme  Court  has  never  had  occasion  to  decide  specifically 
whether  personnel  decisions  are  covered  by  the  Speech  or  Debate 
Clause,  and  the  lower  courts  have  issued  conflicting  opinions  to 
which  I  will  return  in  a  moment. 

Before  doing  that,  however,  I  need  to  discuss  a  related  body  of 
doctrine  dealing  with  the  common  law  immunities  that  deal  with 
officials  other  than  in  Congress.  That  body  of  law,  which  is  more 
elaborate  than  the  law  under  the  Speech  or  Debate  Clause,  can  be 
roughly  summarized  as  follows:  In  some  circumstances,  the 
common  law  cloaks  official  conduct  with  an  absolute  immunity 
equivalent  to  that  granted  by  the  Speech  or  Debate  Clause.  This 
immunity  applies  only  in  narrow  circumstances,  primarily  where  a 
public  official  must  routinely  inflict  substantial  legal  harm  on 
other  people  while  doing  his  job.  The  main  examples  involve  the 
work  of  judges,  prosecutors,  grand  jurors,  and  state  legislators. 

The  purpose  of  this  immunity  is  similar  to  that  of  the  Speech  or 
Debate  Clause,  namely  to  ensure  that  the  threat  of  litigation 
against  individual  officials  does  not  impair  essential  functions  of 
government. 

In  this  context,  as  with  the  Speech  or  Debate  Clause,  the  Su- 
preme Court  has  emphasized  that  absolute  immunity  does  not 
extend  to  all  of  the  official  functions  performed  by  those  who  are 
covered.  On  the  contrary,  the  court  has  consistently  held  that  it  is 
the  nature  of  the  act  performed,  not  the  identity  of  the  actor,  that 
determines  what  kind  of  immunity,  if  any,  is  available. 

Under  the  common  law,  it  is  quite  clear  that  employment  deci- 
sions are  administrative  in  nature  and,  therefore,  are  not  entitled 
to  absolute  immunity,  whether  in  the  case  of  judges,  prosecutors,  or 
legislators. 

In  coming  to  this  conclusion,  the  Supreme  Court  clearly  recog- 
nized that  any  restriction  on  the  discretion  to  hire  and  fire  at  will 
could  impair  the  exercise  of  governmental  functions  that  are  pro- 
tected by  absolute  immunity. 

Nevertheless — and  despite  the  fact  that  such  administrative  deci- 
sions may  be  essential  to  the  very  functioning  of  the  institutions 
such  as  the  courts — employment  decisions  have  been  held  to  be 
outside  the  coverage  of  absolute  immunity. 

Given  the  close  analogy  between  the  Speech  or  Debate  Clause 
and  the  common  law  doctrine,  I  believe  it  is  farfetched  to  imagine 
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that  the  Supreme  Court  would  treat  employment  decisions  differ- 
ently under  one  heading  than  under  the  other. 

This  is  another  powerful  reason,  in  addition  to  those  based  on 
the  Speech  or  Debate  cases,  for  believing  that  there  is  no  constitu- 
tional obstacle  for  providing  congressional  employees  with  the 
same  rights  enjoyed  by  their  executive  counterparts. 

The  common  law  recognizes  a  much  weaker  form  of  protection 
called  "qualified  immunity"  that  applies  to  most  public  officials  in 
Federal  and  State  governments.  Qualified  immunity  does  not  insu- 
late officials  from  lawsuits  entirely  but  simply  requires  the  plain- 
tiff or  prosecutor  to  show  that  a  discretionary  decision  by  the  offi- 
cial violated  a  clearly  established  legal  rule.  This  doctrine  does  not 
create  any  exemption  from  the  law  but  protects  government  offi- 
cials from  liability  in  damages  for  conduct  that  they  could  not  rea- 
sonably have  been  expected  to  know  was  outside  the  law. 

Administrative  decisions,  like  those  entailed  in  hiring  and  firing 
employees,  are  protected  by  this  qualified  immunity. 

Thus,  for  example,  if  a  judge  instituted  a  "men  only"  policy  in 
hiring  his  staff,  he  would  not  be  insulated  from  damages  under 
Title  VII.  But  if  that  same  judge  were  sued  for  sexual  harassment 
under  the  somewhat  ill-defined  concept  of  the  hostile  environment, 
the  plaintiff  would  have  to  show  that  the  challenged  conduct  clear- 
ly violated  the  law  and  established  legal  right;  and  that  burden 
would  often  be  impossible  to  meet. 

The  common  law  doctrine  of  qualified  immunity  reduces  the  risk 
of  public  service  by  foreclosing  damages  awards  for  conduct  in 
what  is  sometimes  called  cutting  edge  litigation.  At  the  same  time, 
it  preserves  the  valuable  incentives  and  symbolic  effects  that  would 
be  lost  if  public  officials  could  violate  the  recognized  rights  of  other 
citizens  with  impunity. 

For  two  reasons,  the  concept  of  qualified  immunity  is  relevant  to 
the  issue  before  the  committee.  First,  the  common  law  strongly 
suggests  that  qualified  immunity  rather  than  absolute  immunity 
provides  the  appropriate  level  of  protection  for  those  that  make 
employment  decisions  in  the  public  sector. 

Second,  the  Supreme  Court  has  never  made  it  clear  whether  the 
Speech  or  Debate  Clause  incorporates  an  analog  to  the  common 
law  doctrine  of  qualified  immunity.  It  would,  therefore,  be  advisa- 
ble for  the  committee  to  consider  creating  an  explicit  qualified  im- 
munity for  Members  of  Congress  and  their  aides  who  take  part  in 
personnel  decisions. 

If  such  a  provision  were  not  included  in  legislation  extending  the 
employment  laws  to  Congress,  there  is  some  risk  that  Members 
might  inadvertently  be  left  with  less  protection  than  similarly  situ- 
ated executive  officials. 

If  Congress  makes  the  policy  decision  to  extend  the  protections  of 
the  employment  statutes  to  its  own  employees,  administrative  en- 
forcement could  certainly  be  lodged  in  a  congressional  entity.  It  is 
slightly  less  clear  whether  this  task  could  be  assigned  to  the  exist- 
ing enforcement  agencies  like  the  EEOC  and  the  FLRA. 

Most  important,  however,  Congress  could  provide  for  trial  de 
novo  in  the  Federal  courts  for  plaintiffs  proceeding  under  statutes 
like  Title  VII  and  the  ADEA  that  give  that  right  to  employees  of 
executive  agencies. 
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Having  concluded  that  the  Supreme  Court's  decisions  very 
strongly  suggest  that  Congress  may  constitutionally  bring  itself 
under  the  same  employment  laws  that  govern  executive  agencies,  I 
must  discuss  one  decision  from  the  U.S.  Court  of  Appeals  for  the 
D.C.  Circuit  that  points  in  the  opposite  direction. 

In  1984,  that  court  permitted  a  woman  who  was  fired  from  her 
position  as  manager  of  the  House  restaurant  system  to  bring  a  suit 
for  sex  discrimination  against  the  Chairman  of  the  subcommittee 
that  supervised  the  restaurant.  Two  years  later,  however,  the  same 
court  decided  that  the  Speech  or  Debate  Clause  foreclosed  a  race 
discrimination  claim  brought  by  a  stenographer  who  worked  for 
the  Clerk  of  the  House.  The  Browning  case  is  the  principal 
source — indeed,  it  is  practically  the  only  source — of  any  real  doubt 
of  legal  validity  of  legal  proceedings  with  full  application  of  the 
laws  to  Congress. 

There  are  at  least  three  good  reasons  not  to  regard  Browning  as 
an  obstacle  to  the  proposals  being  considered  by  this  committee. 
First,  the  decision  was  highly  questionable  at  the  time  it  was  decid- 
ed. Second,  the  reasoning  employed  in  Browning  has  subsequently 
been  rejected  by  the  Supreme  Court  in  the  context  of  common  law 
immunities.  Third,  Browning  is  easily  distinguishable  from  the 
kind  of  cases  that  could  arise  under  the  legislation  you  are  consid- 
ering. 

Turning  first  to  the  merits  of  the  Browning  decision,  I  would 
note  that  it  conflicted  with  an  earlier  panel  decision  of  the  U.S. 
Court  of  Appeals  for  the  Fifth  Circuit  which  held  that  employment 
decisions  are  not  immunized  by  the  Speech  or  Debate  Clause.  Be- 
cause the  Fifth  Circuit  case  was  ultimately  resolved  on  other 
grounds,  this  holding  didn't  become  a  binding  precedent;  but  the 
opinion's  analysis  was  entirely  defensible. 

The  court's  holding  hinged  on  the  proposition  that  "when  Mem- 
bers of  Congress  dismiss  employees,  they  are  neither  legislating  nor 
formulating  legislation."  This  principle,  as  I've  already  indicated,  is 
well-grounded  in  Supreme  Court  precedent. 

The^D.C.  Circuit  took  a  different  approach  in  Browning,  arguing 
that  "personnel  decisions  are  an  integral  part  of  the  legislative 
process  to  the  same  extent  that  the  affected  employee's  duties  are 
an  integral  part  of  the  legislative  process."  The  court  did  not  ex- 
plain why  it  drew  this  highly  dubious  conclusion  which  conflicts 
with  the  Supreme  Court's  articulated  distinction  between  activities 
that  are  part  of  the  legislative  process  and  activities  that  constitute 
preparations  for  the  legislative  process.  Nor  did  the  Browning 
court  cite  any  language  from  the  Supreme  Court  opinions  that 
would  dictate  the  conclusion  it  drew.  Instead,  it  cited  a  First  Cir- 
cuit opinion  dealing  with  common  law  legislative  immunities. 

The  dubiousness  of  the  Browning  court  analysis  became  clear  in 
1988,  when  the  Supreme  Court  emphatically  rejected  a  precisely 
analogous  subject.  In  a  case  that  arose  when  a  judge  dismissed  a 
probation  officer  from  his  staff,  the  Seventh  Circuit  relied  on 
Browning  and  on  the  First  Circuit  decision  cited  in  Browning  for 
the  following  proposition:  If  an  employee's  duties  are  "intimately 
related  to  a  protected  process  like  adjudicating  or  legislating,  then 
personnel  decisions  relating  to  that  employee  are  also  part  of  the 
process.  The  Supreme  Court  reversed  this  decision,  stating  in  the 
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most  forceful  terms  that  personnel  decisions  are  strictly  adminis- 
trative in  nature.  No  matter  how  important  they  may  be  "in  pro- 
viding the  necessary  conditions  of  a  sound  adjudicative  system," 
said  the  courts,  they  are  "not  themselves  judicial  or  adjudicative." 

The  D.C.  Circuit  itself  has  subsequently  acknowledged  that  there 
is  "unquestionably  tension"  between  this  Supreme  Court  decision 
and  its  own  earlier  decision  in  Browning.  If  Browning  had  come 
before  the  D.C.  Circuit  today,  rather  than  in  1986,  I  am  confident  it 
would  not  have  been  decided  in  the  same  way.  It  is  quite  unlikely 
that  the  D.C.  Circuit  itself  would  reaffirm  Browning  today.  And  it 
is  quite  unlikely  that  any  other  Court  of  Appeals  would  adopt  its 
conclusion. 

Even  if  Browning  were  reaffirmed,  however,  it  would  be  clearly 
distinguishable  from  cases  that  would  arise  under  legislation  of  the 
kind  this  committee  is  considering.  Browning  was  a  constitutional 
tort  case  in  which  the  plaintiffs  claim  was  based  on  the  Fifth 
Amendment.  This  form  of  liability  was  not  established  by  Congress 
but  by  the  courts.  That  fact  is  highly  significant  in  light  of  the  cen- 
tral purpose  of  the  Speech  or  Debate  Clause.  That  purpose  is  to 
protect  the  legislative  process  from  harassment  or  intimidation  by 
a  hostile  executive  or  judiciary. 

If  Congress  itself  authorizes  the  judiciary  to  adjudicate  discrimi- 
nation cases  brought  by  its  employees,  any  hint  of  a  conflict  with 
the  purpose  of  the  immunity  clause  becomes  far  more  attenuated. 
In  this  context,  which  at  best  involves  the  murky  penumbras  of 
Speech  or  Debate,  the  courts  can  hardly  be  expected  to  force  upon 
Congress  an  immunity  that  Congress  itself  does  not  believe  is 
needed  to  protect  the  legislative  process. 

I,  therefore,  do  not  believe  that  the  D.C.  Circuit's  Browning  deci- 
sion should  be  invoked  as  a  reason  for  maintaining  the  status  quo. 
Not  only  is  it  a  very  weak  precedent,  which  is  very  unlikely  to  be 
followed  in  the  future,  but  it  is  not  even  directly  on  point  with  the 
issue  before  this  committee. 

I  would  like  to  conclude,  if  I  may  by,  noting  that  I  have  attempt- 
ed to  provide  the  committee  with  an  accurate  summary  and  inter- 
pretation of  the  relevant  jurisprudence.  One  can  always  make  a  va- 
riety of  arguments  about  the  separation  of  powers  that  are  unteth- 
ered  to  any  specific  constitutional  provision,  and  these  will  natural- 
ly seem  intuitively  plausible  to  those  that  would  reap  their  bene- 
fits. The  Supreme  Court  has  specifically  said  that  such  arguments 
cannot  be  used  to  augment  the  immunities  dictated  by  the  Speech 
or  Debate  Clause. 

One  can  also  criticize  the  court's  approach  to  the  law  of  congres- 
sional immunity  for  being  too  broad  or  too  narrow,  and  perhaps 
Mr.  Ross  will  offer  such  criticisms.  Such  arguments  can  be  framed 
in  terms  of  separation  of  powers,  but  they  are  no  different  from  the 
policy  arguments  that  can  be  made  on  both  sides  of  the  issue. 

Nobody  claims  that  the  Constitution  requires  the  Congress  to 
apply  these  laws  to  itself.  Claiming  that  the  courts  would  forbid 
such  application  seems  untenable.  To  accept  such  claims,  I  am 
afraid,  may  serve  principally  to  obscure  the  basic  policy  questions 
that  Congress  is  quite  capable  of  resolving  in  policy  terms. 

Mr.  Chairman,  that  concludes  my  prepared  remarks.  I  would  be 
happy  to  provide  further  details  or  answer  any  other  questions. 


54 

Mr.  Dreier.  Thank  you  Mr.  Lund  that  is  very  professional  testi- 
mony. 
[The  statement  of  Mr.  Lund  is  printed  in  the  Appendix.] 
Mr.  Dreier.  Mr.  Ross? 

STATEMENT  OF  STEVEN  ROSS 

Mr.  Ross.  Good  afternoon.  My  name  is  Steven  Ross;  and  for  the 
past  three  weeks,  I  have  been  counsel  to  the  law  firm  of  Akin, 
Gump,  Strauss,  Hauer  &  Feld.  For  the  preceding  19  years,  I  worked 
for  the  House  of  Representatives  and  had  the  distinct  honor  and 
privilege  of  serving  as  general  counsel  to  the  House. 

During  my  tenure  as  general  counsel,  one  of  the  things  that  we 
did  in  the  office  was  litigate  some  of  the  cases  that  have  been  dis- 
cussed here  today,  including  the  Browning  case  that  Mr.  Lund — 
who  I  do  share  one  common  background  with.  Like,  Mr.  Lund,  I 
also  taught  law  at  George  Mason  University,  having  taught  their 
constitutional  law  class  for  a  couple  of  years.  But  he  and  I  would 
agree  about  very  little  with  regard  to  his  description  of  the  Brown- 
ing case,  which  I  consider  to  be  still  good  law  and  the  question  of 
the  application  of  the  Speech  or  Debate  Clause  to  the  congressional 
employment  process. 

Let  me  start  with  several — first,  let  me  make  a  sort  of  caveat, 
like  others  on  the  panel  have  made,  and  that  is  that  I  appear  here 
today  not  on  behalf  of  my  law  firm  or  any  of  its  clients,  nor  on 
behalf  of  the  House  or  the  Speaker  or  any  bipartisan  leadership 
group  or  many  Members  of  both  parties  that  I  represented,  but 
rather  appear  as  an  individual  to  share  with  the  Joint  Committee 
my  personal  thoughts  which  have  been  gleaned  over  the  years  in 
my  service  to  the  House. 

Let  me  start  with  several  simple  observations.  First,  and  perhaps 
most  importantly  for  the  work  of  this  Joint  Committee,  is  that, 
with  limited  exception,  there  is  no  reason  why  the  same  substan- 
tive rules  relating  to  employment  conditions  or  terms  which  apply 
elsewhere  in  government  or  in  the  private  sector  cannot  and 
should  not  apply  with  equal  force  and  effect  in  Congress. 

For  example,  the  House  rules,  for  a  number  of  years,  have  made 
clear  that  certain  types  of  employment  discrimination  are  barred 
by  the  House.  This  substantive  equality  in  the  rules  can  extend  as 
well  to  the  remedies  that  can  be  afforded. 

The  only  area  in  which  the  Speech  or  Debate  Clause  or  the  con- 
stitutional limitations  come  into  play  is  really  in  the  enforcement 
mechanisms  rather  than  in  the  substantive  rule.  And  so  that  if  the 
Congress  chooses  to  apply  the  same  employment  standards,  the 
same  penalties,  there  is  no  constitutional  reason  why  that  cannot 
be  done. 

There  may,  in  certain  limited  areas,  be  practical  reasons  in 
which  application  of  a  particular  rule  might  not  make  sense;  but 
that  is  a  separate  issue. 

The  Constitution  contained  a  two-pronged  allocation  of  jurisdic- 
tion and  authority  for  governance  of  internal  congressional  mat- 
ters. The  two-step  constitutional  process,  which  removes  from  the 
executive  and  judicial  branches  the  jurisdiction  to  police  internal 
matters  relating  to  the  legislative  process,  includes  a  specific  grant 
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of  authority  and,  indeed,  responsibility  for  the  Congress  to  estab- 
lish its  own  appropriate  rules  and  to  enforce  those  rules,  punishing 
Members,  officers,  and  employees  who  might  violate  those  rules. 

Such  enforcement  is  not  always  an  easy  or  appealing  task,  but  it 
is  one  of  the  responsibilities  that  the  framers  of  the  Constitution 
specifically  vested  in  the  Congress;  and  they  did  so  for  good  reason. 
The  struggle  for  an  independent,  legislative  branch,  representative 
and  protective  of  the  people,  was  a  battle  that  consumed  the  major 
portion  of  modern  world  history. 

It  is  generally  agreed  that  of  the  varying  designs  of  governmen- 
tal structures,  the  closest  the  world  has  come  to  perfection  is  in  the 
design  of  the  American  Constitution.  In  a  document  that  features 
an  economy  in  its  use  of  space,  the  framers  took  the  time  and 
effort  to  make  sure  that  the  document  would  contain  a  textual 
commitment  to  legislative  independence. 

I  would  say  on  that  point  that  Mr.  Lund's  analogy  of  official  im- 
munity, which  is  not  found  in  the  text  of  the  Constitution,  falls  in 
the  difference  between  a  court-created  immunity,  official  immuni- 
ty, and  one  which  the  framers  sought  to  put  in  the  text  of  the  Con- 
stitution itself.  And  so  they  are  not  directly  equal.  One  was  provid- 
ed by  the  framers  of  the  Constitution  for  a  very  specific  purpose. 
The  other  has  evolved  over  the  years  as  a  creation  of  judges  and 
does  not  flow  directly  from  the  Constitution. 

The  language  and  effect  of  the  Speech  or  Debate  Clause  in  the 
rules  clause  empowering  the  Congress  to  adopt  its  rules  are  not 
mere  throwaway  lines.  They  are  included  because  the  framers 
thought  that  they  were  a  necessary  means  of  protecting  the  frame- 
work of  the  government  they  were  striving  to  create. 

That  meeting  the  challenges  which  were  posed  by  these  require- 
ments and  the  desire  to  apply  appropriate  rules  with  regard  to  em- 
ployment may  be  difficult  or  politically  unappealing  is  no  reason  to 
wash  away  the  work  of  the  framers. 

While  not  every  employment  decision  made  on  Capitol  Hill  is  an 
integral  part  of  the  legislative  process.  Many  employment  decisions 
are  sufficiently  related  to  the  legislative  work  of  Congress  to  fall 
within  the  sphere  of  the  Constitution's  jurisdictional  allocation. 

In  a  series  of  cases,  the  Federal  courts  here  in  the  District  of  Co- 
lumbia have  approved  of  a  common  sense  distinction  between  jobs 
relating  to  the  legislative  process  and  those  jobs  which  are  not  suf- 
ficiently related  to  the  legislative  process.  The  courts  have  relied 
on  this  common  sense  distinction  between  those  who  are  employed 
in  assisting  Members  in  their  capacity  as  legislators,  and  those  who 
rather  attend  to  the  human  needs  of  Members. 

For  those  engaged  in  functions  relating  to  the  legislative  process, 
decisions  regarding  employment  are  considered  legislative  acts  pro- 
tected by  the  Speech  or  Debate  Clause.  And  for  those,  the  only 
remedy  must  be  internal  or  at  the  hand  of  the  electorate. 

Apart  from  the  specific  prohibitions  found  in  the  Speech  or 
Debate  Clause,  there  are  more  generalized  separations  of  powers 
concerned  with  respect  to  external  enforcement.  While  the  judici- 
ary has  hesitantly  filled  the  void,  judges  have  expressed  a  desire  to 
have  Congress  establish  a  meaningful  regulatory  system.  It  was,  in 
part,  acceptance  of  this  responsibility  that  led  the  House  to  create 
the  Office  of  Fair  Employment. 
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While  some  have  expressed  concerns  that  office  has  not  yet  ful- 
filled its  purpose,  I  would  respectfully  suggest  that  if  it  is  suggested 
that  the  present  system  needs  fine  tuning  or  overhaul,  that  the 
House  should  meet  that  burden  and  not  look  for  an  easy  fix  by 
shifting  its  responsibility  to  other  branches  of  the  government. 

In  the  1970s,  Shirley  Davis,  a  district  aide  to  then  Congressman 
Otto  Passman  sought  promotion  to  the  vacant  position  of  district 
administrator.  After  assigning  her  those  duties,  Congressman  Pass- 
man decided  that  he  was  not  satisfied  with  her  performance. 
Rather  than  returning  her  to  her  former  duties,  Representative 
Passman  dismissed  Mrs.  Davis  writing  her  a  note.  In  this  letter  to 
Shirley  Davis,  Congressman  Passman  stated  that  he  had  deter- 
mined that  the  job,  that  of  district  administrator,  required  a  man. 
He  later  remarked  that  he  was  actually  attempting  to  avoid  stating 
what  he  felt,  which  was  that  he  felt  she  was  not  competent  to  per- 
form the  functions  of  the  higher  position  and  he  was  trying  to  be 
gentlemanly  about  it. 

Mrs.  Davis  brought  suit  against  Congressman  Passman  alleging 
that  her  dismissal  violated  her  Fifth  Amendment  rights.  Eventual- 
ly the  Supreme  Court  in  1979  implied  for  the  first  time  a  cause  of 
action  under  the  Fifth  Amendment  for  a  governmental  job  termi- 
nation. Although  several  members  of  the  court  indicated  that  they 
would  have  held  her  claims  were  barred  by  the  Speech  or  Debate 
Clause. 

A  majority  of  the  court  determined  that  the  Speech  or  Debate 
was  not  right  for  Supreme  Court  discussion  given  that  the  specific 
lower  court  ruling  they  were  reviewing  had  not  reached  that  issue. 

The  Fifth  Circuit  en  banc  ruling  had  declined  to  imply  a  cause  of 
action  and,  therefore,  had  not  had  the  occasion  to  reach  the  Speech 
and  Debate  immunity  claim. 

The  Supreme  Court's  decision  on  this  matter  can  be  found  at  442 
U.S.  228,  1979. 

The  next  major  development  was  the  decision  of  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Circuit  in 
Walker  v.  Jones.  A  case  brought  by  then-dismissed  manager  of  the 
House  restaurant  systems.  I  must  note  that  she  is  now  the  manag- 
er of  the  House  restaurant  system. 

After  Judge  John  Lewis  Smith  dismissed  her  claims  finding  that 
the  Speech  or  Debate  Clause  did,  indeed,  bar  such  employment  de- 
cision-related litigation,  a  divided  panel  of  the  Court  of  Appeals  re- 
versed. The  Walker  decision  relied  heavily  on  the  fact  that  Anne 
Walker  as  a  manager  of  the  House  restaurant  was  employed  in  at- 
tending to  the  human  needs  of  the  Members  and  not  assisting 
Members  in  their  representative  or  legislative  capacity.  The  Dis- 
trict Court  decision  is  printed  at  557  F.  Supp  366,  1983.  And  the 
next  Court  of  Appeals  opinion  appears  at  733  F  2nd  923,  1984. 

The  Supreme  Court  declined  to  grant  certiorari  to  review  the  de- 
cision. 

The  next  instance  in  which  the  issue  was  presented  to  the  courts 
involved  the  dismissal  of  Betty  Browning,  one  of  the  official  report- 
ers or  stenographers  for  the  House  committees.  In  this  instance  the 
District  Court  Judge  Thomas  Penfield  Jackson  originally  declined 
to  dismiss  it  the  suit,  citing  the  precedent  of  Walker. 
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However,  the  Court  of  Appeals,  in  a  unanimous  ruling,  again  re- 
versed. Now  the  Appeals  Court  completed  the  circle. 

Here,  in  the  Browning  case,  they  drew  the  distinction  between 
employees  attending  to  human  needs — like  Walker  who  could  bring 
suit — and  those  like  Browning  who  worked  with  Members  in  their 
capacity  as  legislators  who  could  not. 

With  respect  to  those  employees  engaged  in  supporting  the  legis- 
lative work  of  Members,  the  Court  of  Appeals  recognized  that  the 
Speech  or  Debate  Clause  did  bar  judicial  review  of  employment  de- 
cisions. More  recently,  the  Browning  doctrine  was  applied  by  the 
district  court  to  a  budget  officer  for  the  Office  of  Technology  As- 
sessment in  the  1987  decision  Easton  v.  OTA,  a  decision  by  Judge 
Thomas  Hogan. 

I  hope  this  review  and  my  earlier  general  observations  may 
prove  helpful  to  the  important  work  of  the  subcommittee.  I  will,  of 
course,  be  happy  to  try  to  answer  any  questions  you  may  have. 
Thank  you  for  the  opportunity  to  come  back  to  the  House  so  soon. 

[The  statement  of  Mr.  Ross  is  printed  in  the  Appendix.] 

Mr.  Dreier.  Thank  you  very  much,  Mr.  Ross.  We  are  happy  to 
have  you  back. 

Thank  you  all  for  your  testimony. 

I  would  like  to  pose  a  major  question,  which  gets  back  to  the  first 
items  that  were  raised  by  Mr.  Bruff.  And  I  would  like  all  of  you  to 
comment  on  those. 

As  we  look  at  the  challenge  of  trying  to  implement  some  level  of 
Congressional  compliance-and  we  obviously  don't  know  what  shape 
it  will  take  at  this  point-we  have  to  look  at  the  track  record  that 
now  exists.  When  we  look  at  the  issue  of  compliance  with  the  fair 
employment  law,  we  have  eight  different  systems  to  enforce  that 
law  that  exists. 

And  it  seems  to  me  that,  as  we  look  at  that,  we  are  going  to  have 
to  decide  whether  we  want  to  come  to  one  system;  and  if  we  do, 
how  we  are  going  to  merge  the  disparate  enforcement  procedures 
that  now  exist? 

And  I  wonder  what  thoughts  you  all  might  have  on  that. 

Mr.  Bruff.  In  our  statement,  we  tried  to  emphasize  that  we  hope 
you  will  adopt  a  centralized  structure  that  can  address  what  are 
going  to  turn  out  to  be  a  myriad  of  these  problems.  One  by  one. 
Because  I  think  you  are  going  to  find  that  you  can't  use  just  the 
same  procedures  for  everything,  that  a  number  of  these  kinds  of 
things  differ  enough  that  it  is  not  feasible. 

And  if  you  can  use  something  like  the  Office  for  Compliance  that 
was  suggested  by  the  bill  drafters,  maybe  you  can  take  some  of 
these  situations  where  you  have  eight  systems  and  should  have  one 
and  make  one  out  of  eight;  and  others  where  there  is  no  system 
and  put  in  something;  and  still  others  where  maybe  there  is  a 
single  system  that  has  been  used  for  different  things  and  split 
them  out. 

It  is  just  a  matter  of  having  to  go  through  everything.  I  think 
there  is  very  little  substitute  for  going  bill  by  bill,  statute  by  stat- 
ute, and  trying  to  figure  out  what  kind  of  process  to  use;  and  you 
are  going  to  have  to  have  a  constitutional  structure  for  that. 
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Mr.  Dreier.  This  gets  back  to  the  issue  that  Mr.  Frederick 
raised,  that  is  the  issue  of  trying  to  find  out  exactly  where  all  of 
this  is. 

Mr.  Frederick.  I  would  add  to  that  that  having  a  centralized 
system  can  have  a  couple  of  benefits,  and  that  is  relating  to  the 
joinder  of  claims  there  may  be  grievances  that  cross  different  legal 
spectrums  and  raise  issues  under  different  kinds  of  laws  or  may 
appear  to  be  technical-type  violations  but  that,  upon  further  inves- 
tigation, appear  to  raise  much  more  serious  issues. 

And  if  you  have  a  centralized  process  that  is  investigating  these 
types  of  complaints  and  is  developing  expertise,  it  may  be  possible 
for  that  agency  to  say  that  is  a  minor,  technical  detail  that  doesn't 
require  further  action  or  that  is  a  frivolous  claim  or  this  type  of 
action  is  a  recurring  pattern  with  this  particular  Member's  office 
or  in  this  particular  office  of  Congress'  practices  and  requiring  fur- 
ther investigation. 

So  I  think  there  are  real  advantages  to  having  a  centralized  proc- 
ess. 

Now,  how  you  get  there,  which  is  what  I  understand  your  ques- 
tion is  asking,  is  a  little  more  difficult.  And  one  of  the  issues  that  is 
raised  by  that  is,  what  do  you  do  with  all  of  the  people  who  are  in 
the  system?  You  are  obviously  going  to  have  some  retroactivity 
problems.  And  you  are  going  to  have  to  figure  out  how  to  transfer 
cases  around. 

But  I  think  that  if  you  start  with  a  premise  of  having  a  central- 
ized average,  you  flush  out  the  cases  that  are  pending  and  bring 
the  new  ones  into  a  centralized  body;  and  you  will  eventually  get 
rid  of  the  old  duplicative  systems  and  can  start  afresh,  officially. 

Mr.  Ross.  At  the  risk  of  being  labeled  a  contrarian,  let  me  again 
disagree.  I  think  that  while  there  may  be  some  benefit  to  some 
degree  of  centralization,  that  there  should  be  separate  procedures 
or  enforcement  mechanisms  for  the  House  and  the  Senate. 

And  I  say  that  because  I  relate  it  back  to  the  ultimate  authori- 
ties contained  in  the  institution  which  give  each  House  the  author- 
ity to  adopt  their  own  rules,  to  choose  their  own  officers,  and  to 
extract  perhaps  the  ultimate  penalties  in  this  area,  which  would  be 
the  expulsion  of  a  Member  for  failing  to  abide  by  the  applicable 
rules. 

It  seems  to  me  that  it  is,  therefore,  that  it  would  make  more 
sense  to  have  perhaps  one  centralized  means  of  complaint  for  the 
House  and  a  second  centralized  means  of  complaint  for  Senate  vio- 
lations. 

Mr.  Lund.  For  reasons  sort  of  related  to  those  that  Steve  just 
mentioned,  I  would  make  the  opposite  suggestion. 

It  seems  to  me  one  of  the  problems  that  Congress  has  in  under- 
taking to  cover  itself  by  the  laws  is  creating  both  the  appearance 
and  the  reality  of  an  independent  administrative  process  for  han- 
dling those  complaints.  It  is  much  harder  for  Congress  to  create 
something  that  will  actually  operate  independently  of  itself  than  it 
is  for  it  to  create  an  entity  that  will  operate  and  seem  to  be  operat- 
ing independently  of  the  executive  branch. 

You  create  these  independent  agencies  all  the  time,  and  they  are 
understood  to  be  independent  of  the  executive  branch.  But  as  we 
have  seen  in  many  examples,  the  one  that  springs  to  mind  is  the 
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Federal  Home  Loan  Bank  Board,  insulating  them  from  congres- 
sional influences  is  a  more  difficult  task. 

And  I  think  having  a  centralized  mechanism  for  both  the  House 
and  Senate  may  assist  in  creating  both  the  appearance  and  the  re- 
ality of  an  independent,  relatively  independent,  decision-making 
and  administrative  body,  because  it  will  be  a  little  bit  harder  for 
Members  of  influential  committees  to  bring  pressure  on  that 
agency. 

Mr.  Dreier.  We  found  in  the  past  that  the  Federal  Home  Loan 
Bank  Board  has  not  always  been  exempt  from  any  congressional 
pressure  at  all. 

Let  me  ask  you,  Steve,  during  the  time  that  you  served  as  House 
counsel,  did  you  ever  consider  challenging  the  de  novo  review  pro- 
visions that  applies  to  the  General  Accounting  Office  and  the  Li- 
brary of  Congress? 

You  have  raised  this  question  of  constitutionality,  and  it  seems 
to  me  that  it  should  have  an  effect  all  the  way  across  the  board. 

Mr.  Ross.  Let  me  say,  first  of  all,  there  was  not  a  specific  case 
that  came  to  our  office's  attention  that  raised  that  issue. 

My  understanding  is  that  with  respect  to  the  Library  of  Con- 
gress, that  there  is  a-for  a  certain  period  of  time,  there  was  a  diver- 
gent treatment  for  those  employees  who  were  engaged  in  assisting 
Congress  and  those  who  were  engaged  in  the  more  generalized 
public  service  of  the  library  with  regard  to  what  employment  rules 
did  apply  and  how  they  could  go  through  their  internal  process. 

But  the  answer  to  the  specific  question  is  that  that  case  did  not 
come  to  our  office,  and  we  never  did  that. 

Mr.  Dreier.  What  do  you  think  we  should  do  with  that  law  now? 

Mr.  Ross.  Well,  a  decision  has  to  be  made  of  what  you  want  to  do 
with  the  General  Accounting  Office  overall.  In  the  year  since  the 
Synar  decision,  prior  to  the  Bouscher-Synar  case,  the  General  Ac- 
counting Office  was  oftentimes  described  as  an  independent  entity. 
And  it  was  vested  with  many  functions  on  the  basis  of  being  an  in- 
dependent entity. 

The  Supreme  Court  in  Bouscher  said  you  can't  have  GAO  as  an 
independent  entity,  given  the  removal  mechanism  for  the  control- 
ler general  and  the  Supreme  Court  in  that  case  firmly  lodged  GAO 
for  the  first  time  in  the  legislative  branch. 

I  think  that  there  are  some  overall  questions  that  have  to  be  an- 
swered with  respect  to  what  you  want  the  General  Accounting 
Office  to  be.  And  once  you  answer  those  for  me,  then  I  could  tell 
you  what  employment  rules  should  apply.  If  it  is  going  to  be  a 
shared  staffing  arrangement  for  Congress  to  conduct  investigations, 
then  I  would  say  that  the  same  rules  should  apply  as  would  apply 
elsewhere  in  the  Congress.  If  it  is  going  to  be  something  else,  then 
different  rules  could  apply. 

Mr.  Dreier.  Any  of  the  rest  of  you  are  care  to  comment  on  that 
at  all? 

Thank  you  very  much,  gentlemen.  Your  testimony  has  been  very 
helpful.  We  appreciate  it.  And  as  we  look  at  this  very  challenging 
issue,  we  will  certainly  take  into  consideration  the  proposals  and 
recommendations  that  you  all  have  made  here  today. 

We  are  at  this  time  waiting  for  our  second  witness,  Ms.  Green- 
berger.  And  I  have  a  problem  in  that  I  have  a  4:30  meeting  which  I 
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can't  miss.  And  as  you  can  see,  I  don't  have  too  many  of  my  col- 
leagues here  to  share  in  listening  to  your  great  testimony. 

So  what  we  are  going  to  do  is  we  are  going  to  recess  until  an- 
other of  my  colleagues  arrives  which  should  be  in  just  a  few  min- 
utes. And  I  am  going  to  go  to  my  4:30  meeting,  and  I  will  look  for- 
ward to  perusing  your  testimony.  But  I  would  hope  that  we  could 
begin  in  5  or  10  minutes. 

Ms.  Greenberger.  Okay.  Thank  you  very  much. 

Mr.  Dreier.  The  committee  stands  in  recess. 

[The  committee  recessed  until  4:31  p.m.] 

STATEMENTS  OF  MARSHA  GREENBERGER,  NATIONAL  WOMEN'S 
LAW  CENTER;  AND  BARBARA  ARNWINE,  LAWYERS'  COMMIT- 
TEE FOR  CIVIL  RIGHTS  UNDER  LAW 

Mrs.  Holmes  Norton,  [assuming  Chair]  I  apologize  for  the  delay. 
I  was  in  the  middle  of  a  meeting  that  I  could  not  leave,  but  this  is 
a  very  important  hearing.  It  has  been  of  special  interest  to  me. 
And  I  am  pleased  to  call  to  testify  now  Marsha  Greenberger,  Es- 
quire, President  of  the  National  Women's  Law  Center;  and  Barbara 
Arnwine,  Esquire,  the  Executive  Director  of  the  Lawyers'  Commit- 
tee for  Civil  Rights. 

Whichever  of  you  wishes  to  proceed  first,  we  will  be  glad  to  hear 
from.  You  are  our  final  witnesses  for  today's  hearings.  Ms.  Green- 
berger is  a  founder  and  Executive  Director  of  National  Women's 
Law  Center  and  Ms.  Arnwine  is  co-founder  of  the  Lawyers'  Com- 
mittee for  Civil  Rights. 

We  have  discussed  the  subject  matter  that  is  the  basis  for  your 
testimony.  Two  Members  only  recently  testified  about  the  applica- 
tion of  the  civil  rights  laws  to  the  Congress  of  the  United  States.  It 
has  been  a  matter  of  enormous  interest  to  the  Joint  Committee.  I 
welcome  you  both  at  this  time.  You  may  proceed. 

STATEMENT  OF  MARSHA  GREENBERGER 

Ms.  Greenberger.  Thank  you,  Congresswoman  Holmes  Norton.  I 
think  I  will  begin. 

I  come  from  the  National  Women's  Law  Center,  which  began  in 
1972,  and  is  an  organization  devoted  to  addressing  the  legal  rights 
and  public  policy  concerns  of  women  and  their  families. 

And  there  is  no  more  important  concern  than  the  processes  and 
ways  in  which  the  laws  of  our  country  are  made.  And,  therefore, 
we  are  particularly  happy  to  have  the  opportunity  to  address  the 
issue  of  the  applicability  of  the  laws  prohibiting  discrimination  and 
employment  to  Congress. 

I  would  also  like  to  address  the  need  to  expand  the  issue  to  the 
application  of  other  anti-discrimination  principles  to  Congress  to 
include  protections  for  those  who  come  into  contact  with  Members 
of  Congress  and  their  staff  in  their  official  capacities  including  lob- 
byists, journalists,  constituents,  and  members  of  the  public.  These 
issues  have  been  particularly,  and  recently,  raised  in  connection 
with  the  proceedings  involving  Senator  Packwood,  but  are  not  lim- 
ited to  that  one  case. 

Let  me  begin  with  the  issue  of  employment.  Quite  simply,  it  is 
unconscionable  that  civil  rights  laws  do  not  apply  fully  to  protect 
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employees  of  Congress  and  its  related  agencies.  There  is  no  justifi- 
cation whatsoever  for  a  system  under  which  women  and  men  who 
work  for  Congress  have  fewer  protections  than  most  of  those  in  the 
private  or  public  sector  in  this  country. 

While  our  laws  are  not  as  strong  as  we  would  like  in  all  of  those 
sectors  and  we  have  these  issues  in  the  context  of  the  judiciary  and 
with  respect  to  uncovered  members  of  the  private  sector,  overall, 
those  who  work  for  Congress  are  clearly  disadvantaged  in  the  pro- 
tections that  they  receive  against  discrimination. 

While  the  House  and  Senate  have  taken  important  first  steps 
over  the  past  few  years  to  apply  anti-discrimination  requirements 
to  their  own  employment-related  actions,  those  steps  we  see  are 
just  first  steps;  and  more  needs  to  be  done. 

As  Representative  Schroeder  and  Snowe  so  compellingly  testified 
before  this  committee  just  two  weeks  ago,  over  the  four  years  at 
the  House  Office  of  Fair  Employment  Practices  has  been  in  exist- 
ence, there  have  only  been  21  complaints  filed,  including  five  infor- 
mal complaints  filed  since  this  past  March,  when  the  office  circu- 
lated materials  about  the  rights  of  House  employees.  Only  one-and 
that  is  one  of  the  recently  filed  informal  complaints-has  involved 
sexual  harassment.  This  incredibly  small  number  stands  in  spite  of 
the  fact  that  the  office  has  received  over  a  thousand  contacts 
during  this  same  period. 

The  Senate  Fair  Employment  Office  has  been  in  existence  an 
even  shorter  period  of  time.  And  we  understand  it  will  be  releasing 
a  report  of  its  first  year  activity  shortly.  But  there  is  little  to  sug- 
gest that  Senate  employees  are  taking  any  more  advantage  of  the 
process  currently  available  to  them  than  have  employees  of  the 
House. 

These  results  clearly  do  not  flow  from  the  fact  that  House  and 
Senate  employees  have  the  good  fortune  of  spending  their  days  in 
the  workplace  free  from  discrimination.  One  need  only  recall  the 
recent  Washington  Post  series  detailing  distresses  are  an  all  too-ex- 
pected level  of  discrimination,  including  sexual  harassment  in  the 
halls  of  Congress. 

We  can  hardly  expect  Congress  to  be  immune  from  the  kind  of 
behavior  that  we  see  in  many  institutions,  if  not  all  institutions, 
throughout  the  country. 

According  to  this  newspaper  account,  for  example,  one  of  nine 
women  interviewed  had  been  harassed  by  a  Member  of  Congress; 
34  percent  of  women  said  they  had  been  harassed  on  the  job;  8  of 
10  said  women  feared  losing  their  jobs  if  they  reported  the  harass- 
ment, with  the  series  pointing  to  particular  examples  of  retaliation 
that  was  behind  this  fear. 

In  addition,  the  article  detailed  a  series  of  concerns  of  unequal 
pay,  job  segregation  with  women  overwhelmingly  found  in  low-paid 
clerical  and  caseworker  categories,  and  a  glass  ceiling  which  keeps 
most  women  out  of  top  jobs. 

There  is  every  reason  to  believe  that  under  forms  of  discrimina- 
tion, including  discrimination  on  the  basis  of  race,  national  origin, 
disability,  and  age,  also  exceed  or  perhaps  track — track  or  perhaps 
exceed  patterns  in  the  rest  of  work  force. 

The  only  credible  conclusion  from  looking  at  the  record  of  the 
House  and  Senate  Fair  Employment  Offices  is  that  the  systems  in 
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place  are  not  working  as  well  as  they  should.  In  developing  stand- 
ards and  procedures  which  would  provide  meaningful  protections 
to  congressional  employees,  it  is  essential  to  incorporate,  to  the 
extent  constitutionally  possible,  the  standards  and  procedures 
which  mirror  those  included  in  Title  VII,  the  Equal  Pay  Act,  the 
Americans  With  Disabilities  Act  and  the  Age  Discrimination  in 
Employment  Act. 

This  means,  at  the  very  least,  that  the  full  substantive  protec- 
tions of  these  laws  must  apply.  Moreover,  it  is  essential  that  the 
internal  agencies  continuously  publicize  their  existence  and  the 
rights  of  employees.  And  we  can  see  that  with  that  publicity  there 
can  be  increased  use  of  the  offices  as  we  saw  following  the  educa- 
tion effort  in  the  House. 

These  agencies  should  gather  and  routinely  make  available  data 
parallel  to  that  kept  by  the  EEOC.  And  keep  in  mind  that  their 
purpose  is  to  protect  employees,  not  their  employers. 

In  addition,  the  full  range  of  remedies  available  to  public  and 
private  sector  employees  should  also  be  available  to  congressional 
employees.  This  includes  injunctive  relief,  back  and  front  pay,  mon- 
etary damages,  and  attorneys'  fees. 

I  must  say,  that  in  the  Senate  coverage  there  is  no  cap  on  dam- 
ages available.  That  is  a  defect  in  some  of  the  employment  laws 
that  we  have  in  place  and  certainly  in  a  monetary  damages  system, 
full  and  equal  remedy  should  be  available. 

Regarding  the  availability  of  judicial  review,  there  are  obviously 
difficult  constitutional  questions  which  have  been  raised.  I  know 
the  committee  has  already  heard  an  extensive  discussion  of  this  set 
of  questions  this  afternoon. 

Rather  than  go  into  those  issues,  I  clearly  want  to  say,  as  a 
policy  matter,  that  from  our  perspective,  full  judicial  review  would 
be  the  best  alternative  if  possible.  If  the  committee  concludes  that 
constitutional  requirements  prevent  this  judicial  review,  it  is  im- 
perative to  structure  a  review  process  which  is  as  independent  to 
discrimination  victims  as  possible. 

At  the  least,  decision  making  authority  should  be  taken  out  of 
the  hands  of  Members  in  their  present  form.  Instead,  individuals 
experienced  with  adjudicating  discrimination  claims  should  be  dele- 
gated the  authority  to  make  decisions  without  the  appearance  of 
political  inference. 

In  addition  to  assuring  that  congressional  employees  have  the 
full  protection  of  the  anti-discrimination  and  employment  laws,  we 
urge  the  committee  to  expand  protections  to  individuals  who  come 
into  contact  with  Members  and  their  staffs  in  their  nonemploy- 
ment,  but  official  capacities.  Such  people  include  journalists,  lobby- 
ists, constituents,  and  members  of  the  public.  It  is  just  as  reprehen- 
sible to  tolerate  the  actions  of  Members  who  sexually  harasses 
women  journalists  or  refuses  to  meet  with  African  American  lobby- 
ists as  it  is  to  tolerate  the  employment  discrimination  of  a  congres- 
sional office. 

The  investigation  into  Senator  Packwood's  actions  demonstrate 
the  need  for  the  Congress  to  establish  clear  rules  governing  its 
Members'  and  staffs'  behavior  in  this  regard.  Decisions  should  not 
be  left  to  the  discretion  of  an  ethics  committee  working  without  a 
clear  guidepost,  which  is  what  is  happening  now  in  the  Senate. 
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This  is  not  only  a  disservice  to  those  that  come  forward  but  to 
other  victims  of  discrimination  that  are  without  a  mechanism  to 
pursue  their  grievances  or  to  even  understand  when  they  have  a 
grievance. 

There  are  many  models  for  the  application  of  anti-discrimination 
principles  beyond  the  employment  arena.  For  example,  education 
laws  prohibit  discrimination  against  students;  fair  housing  laws 
against  those  seeking  to  rent  or  buy  homes;  fair  credit  laws  against 
those  seeking  credit;  and  many  other  legal  requirements  at  the 
Federal,  State  and  municipal  levels  to  protect  those  that  come  into 
contact  with  a  range  of  institution. 

A  number  of  major  corporations  have  adopted  policies  governing 
their  relationships  and  those  of  their  employees  with  customers 
and  members  of  the  public.  Congress  should  not  require  less  of 
itself  than  is  expected  of  schools,  banks,  department  stores,  and  re- 
altors. We  would  be  very  happy  to  work  with  the  committee  in  de- 
veloping both  standards  and  procedures  to  enforce  these  principles. 

Simple  fairness,  public  confidence  in  this  institution,  and  ulti- 
mately a  better  legislative  process  depend  on  the  success  of  this 
most  important  effort. 

Thank  you. 

Mrs.  Holmes  Norton.  Thank  you  very  much,  Ms.  Greenberger. 

Ms.  Arnwine. 

STATEMENT  OF  BARBARA  ARNWINE 

Ms.  Arnwine.  Thank  you.  At  the  outset,  I  would  like  to  request 
that  our  statement  be  received  in  its  entirety  and  placed  on  the 
record. 

Mrs.  Holmes  Norton.  Both  of  your  statements  will  be. 

Ms.  Arnwine.  Thank  you.  Madam  Chairman  and  Members  of 
the  joint  subcommittee,  on  behalf  of  the  Lawyers'  Committee  for 
Civil  Rights  Under  Law,  I  thank  you  for  the  opportunity  to  testify 
before  you  concerning  the  coverage  of  House  employees  under  the 
Federal  civil  rights  laws. 

The  Lawyers'  Committee  is  a  nationwide  civil  rights  organization 
with  local,  independent  affiliates  in  major  cities  around  the  coun- 
try. It  was  formed  by  the  leaders  of  the  American  Bar  in  1963  at 
the  request  of  President  Kennedy  to  provide  legal  representation  to 
blacks  who  were  being  deprived  of  their  civil  rights. 

Over  the  years,  the  national  office  of  the  Lawyers'  Committee 
and  its  local  affiliates  have  represented  the  interests  of  blacks,  His- 
panics,  women,  older  individuals,  and  disabled  individuals  in  hun- 
dreds of  individual  actions  and  class  actions  in  the  fields  of  employ- 
ment discrimination,  voting  rights,  equalization  of  municipal  serv- 
ices, fair  housing,  and  school  desegregation.  Well  over  a  thousand 
members  of  private  bar — including  former  attorneys  general, 
former  presidents  of  the  American  Bar  Association,  and  other  lead- 
ing lawyers — have  assisted  us  in  these  efforts. 

The  importance  of  ensuring  that  all  Americans  are  free  from  em- 
ployment discrimination  based  on  race,  color,  gender,  national 
origin,  age,  and  disability,  cannot  be  overstated.  The  civil  rights 
community  has  been  fighting  for  equal  opportunity  in  employment 
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for  decades  because  equal  opportunity  is  the  cornerstone  of  a  free 
and  Democratic  society. 

Although  we  now  have  laws  ostensibly  protecting  the  rights  of 
all  Americans  to  be  free  from  discrimination,  even  today,  over 
12,000  employees  of  the  House  of  Representatives  do  not  share  the 
same  level  of  protection  as  all  other  Americans. 

We  do  not  have  complete  statistics  on  how  many  of  those  12,000- 
plus  employees  are  minorities,  women,  or  disabled  or  older  individ- 
uals. And  I  would  urge  the  committee  to  require  the  gathering  of 
such  statistics  and  other  record  keeping  as  part  of  any  legislation 
that  is  passed  as  a  result  of  these  hearings. 

However,  assuming  that  Congress  is  similar  to  all  other  work- 
places, I  would  venture  to  guess  that  minorities,  women,  disabled, 
and  older  individuals  are  not  being  hired  nor  accorded  the  same 
terms  and  conditions  of  employment  as  whites,  men,  non-disabled 
persons  and  younger  persons.  I  believe  one  can  also  assume  that  all 
current  employees  of  the  House  need  and  desire  the  same  protec- 
tions as  any  other  employees  in  this  country. 

I  was  present  when  the  Senate  voted  to  include  coverage  of 
Senate  employees  under  the  civil  rights  laws  as  part  of  the  Civil 
Rights  Act  of  1991.  When  that  vote  was  taken,  Ms.  Greenberger, 
Mr.  Seymore,  and  I  were  present  and  employees  of  the  Senate  who 
were  present  came  up  to  us,  including  young  white  men,  spontane- 
ously clapping,  cheering,  hugging  us,  and  lifting  us  up  in  the  air. 
They  were  that  relieved — except  for  Rick — they  were  that  relieved 
and  thrilled  to  be  accorded  the  same  civil  rights  protections  as 
other  Americans  in  their  jobs. 

The  reason  for  their  relief  was  that  they  had  not  been  covered 
under  the  civil  rights  laws,  and  their  own  redress  for  intentional 
discrimination  against  them  lay  in  bringing  a  lawsuit  directly 
under  the  Constitution  of  the  United  States.  Such  lawsuits  are 
clearly  notoriously  difficult  to  prosecute  as  shown  by  the  examples 
that  are  contained  in  this  testimony.  And  I  know  that  you  have  re- 
ceived many  examples  already  and  discussion  of  the  case  law,  and  I 
will  not  go  into  that. 

And  in  any  event,  these  lawsuits  are  not  always  possible.  Even 
where  such  a  suit  is  possible,  the  plaintiff  must  often  litigate  for 
years  simply  over  his  or  her  right  to  be  in  court  before  ever  being 
able  to  reach  the  merits  of  the  case.  Even  then,  a  plaintiff  who  is  a 
congressional  employee  may  have  to  litigate  the  question  whether 
the  alleged  discriminating  Member  of  Congress  is  immune  from  ju- 
dicial inquiry  into  the  action  because  of  the  Speech  or  Debate 
Clause  of  the  Constitution. 

Under  the  present  state  of  affairs,  the  rights  of  employees  of  the 
House  of  Representatives  to  be  free  from  intentional  discrimination 
cannot  readily  be  enforced  in  the  courts.  There  is  a  strong  need  for 
legislation  to  establish  a  fair  and  impartial  process  within  the 
House  of  Representatives  for  the  resolution  of  employment  discrim- 
ination complaints. 

The  internal  system  currently  in  place  for  House  employees 
clearly  does  not  provide  adequate  protection  for  those  employees. 
An  employee  who  files  a  complaint  can  appeal  a  decision  of  the 
Office  of  Fair  Employment  Practices  only  to  a  review  panel,  the 
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Members  of  which  are  all  Members  of  Congress  and  congressional 
staff. 

An  employee  of  a  representative  who  only  has  recourse  to  that 
representative's  colleagues  would  be  justified  in  believing  that  the 
system  may  not  be  neutral  and  that  he  or  she  may  not  receive  a 
fair  hearing. 

It  is  an  inarguable  proposition  that  all  Americans  need  to  feel 
confident  that  their  system  will  mete  out  justice  impartially. 

House  employees  are  no  different  from  other  Americans.  Why 
should  the  law  of  the  land  not  be  applied  to  House  employees  in  a 
way  that  accords  the  same  protections  given  to  all  other  American 
workers?  Whether  it  be  by  judicial  review  or  by  an  independent 
review  panel,  how  can  the  House  justify  failing  to  change  its 
system  to  distance  the  decision  makers  from  the  Member  of  Con- 
gress and  congressional  staff  in  order  that  the  system  both  be — and 
be  perceived  as — fair,  independent,  and  impartial. 

We  suggest  that  this  committee  consider  including  in  the  legisla- 
tion an  investigative  function  in  the  House  Office  of  Fair  Employ- 
ment Practices,  which  does  not  currently  exist,  as  well  as  an  educa- 
tion and  outreach  function,  such  as  that  performed  by  the  Senate 
Office  of  Fair  Employment  Practices. 

Such  efforts  would  not  only  help  to  prevent  discrimination  but 
also  would  instill  in  employees  a  well-founded  confidence  in  the 
system. 

The  Senate  system  set  up  by  the  Civil  Rights  Act  of  1991  just 
passed  its  first  year  anniversary.  I  am  told  that  the  Senate  office 
will  be  issuing  a  report — which  my  colleague  Marsha  Greenberger 
also  referred  to — within  the  next  month  or  so  that  will  discuss  the 
numbers  of  complaints  filed,  how  far  the  complaints  progressed, 
and  other  statistics  similar  to  those  found  in  the  GAO  testimony 
before  this  committee  on  May  27,  1993. 

That  report  should  be  studied  carefully  so  that  the  House  can 
emulate  those  parts  of  the  Senate  system  that  appear  to  be  work- 
ing and  learn  from  the  many  examples  where  it  may  not  be  work- 
ing. 

In  considering  an  employment  discrimination  bill  applicable  to 
the  House  of  Representatives,  one  area  of  concern  has  to  be  that  of 
the  constitutional  implications  of  any  procedure  created  to  adjudi- 
cate claims.  And  as  the  prior  testimony  has  demonstrated,  that 
constitutional  picture  is  very  cloudy  and  is  unclear.  We  think, 
based  upon  looking  at  the  case  law,  that  it  is  very  clear  that  the 
worst  of  circumstances  may  occur  here,  that  you  could,  in  fact,  if 
you  set  up  a  judicial  review  procedure  that  is  found  to  be  constitu- 
tional, that  you  still  would  have  a  problem  with  some  Members  of 
your — some  employees  being  covered  and  others  not. 

And  we  think  that  is  an  issue  that  is  significant  and  has  to  be 
considered  by  this  body  as  to  its  fairness.  These  cases  suggest  that, 
at  present,  lower  courts  follow  a  functional  approach  to  determine 
when  Members  of  Congress  are  immune  from  litigating  employ- 
ment dispute  cases  in  court. 

The  courts  look  at  the  actions  involved,  what  the  employee  does, 
rather  than  the  actor,  a  Member  of  Congress,  in  making  their  deci- 
sion. However,  since  the  Supreme  Court  has  not  addressed  the 
scope  of  congressional  immunity  from  employment  discrimination 
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suits,  no  one  can  state  with  any  certainty  whether  the  test  suggest- 
ed by  the  lower  courts  would  be  the  ones  the  Supreme  Court  would 
adopt. 

Even  if  the  Supreme  Court  adopts  a  functional  test,  what  the  em- 
ployee does,  it  is  unclear  whether  it  will  take  a  narrow  view  of  the 
jobs  for  which  Congress  is  immune  from  discrimination  suits,  such 
as  in  the  Walker  case,  or  a  more  expansive  view  of  congressional 
immunity,  as  has  been  discussed  earlier,  in  the  Browning  case. 

As  these  proceedings  are  in  their  initial  stages,  this  is  a  good 
point  for  this  committee  to  fashion  language  for  a  bill  that  factors 
in  the  constitutional  issues  that  have  been  discussed.  The  Senate 
system  is  one  such  approach.  And,  hopefully,  the  courts  will  soon 
rule  on  the  constitutionality  of  the  Senate  legislation  quickly. 

Judicial  review  is  clearly  the  best  means  of  applying  the  law  in  a 
uniform,  impartial  manner.  However,  there  is  always  the  question 
whether  any  provision  for  judicial  review  will  withstand  Speech  or 
Debate  Clause  scrutiny  as  applied  to  any  employees. 

This  body  will  have  to  decide  whether  to  take  that  risk,  that  the 
courts  will  either  not  permit  judicial  review  at  all  or  permit  judi- 
cial review  for  only  certain  congressional  employees  or  for  only  cer- 
tain employer  conduct,  as  the  cases  have  been  discussed. 

As  a  matter  of  fundamental  fairness,  the  committee  may  want  to 
remove  any  doubt  that  its  bills  will  effectively  cover  all  House  em- 
ployees and  all  employer  conduct.  This  could  be  accomplished  by 
drafting  legislation  providing  for  effective  review  which  is  internal 
to  the  Congress  but  is  also  as  independent  and  as  neutral  as  possi- 
ble. 

We  at  the  Lawyers'  Committee  join  the  National  Women's  Law 
Center  and  others  in  offering  our  services  to  see  that  a  bill  is  draft- 
ed and  that  information  is  provided  in  the  crafting  of  such  legisla- 
tion that  will  ensure  a  fair  process. 

We  are  glad  to  see  this  committee's  consideration  of  this  issue. 
We  would  encourage  the  committee  as  strongly  as  possible  to  take 
affirmative  steps  to  explore  all  options  including  innovative  ideas 
like  those  suggested  by  Congresswomen  Schroeder  and  Snowe. 

Finally,  we  offer  our  wholehearted  support  to  you  in  this  long, 
overdue  drive  to  provide  basic  rights  to  persons  employed  by  the 
House  of  Representatives. 

Thank  you  very  much. 

[The  statement  of  Ms.  Arnwine  is  printed  in  the  Appendix.] 

Mrs.  Holmes  Norton.  Thank  you  very  much.  Your  testimony 
and  that  of  Ms.  Greenberger  has  been  invaluable  and  incisive  to  us. 
And  I  would  have  just  a  few  questions  if  I  might  ask  them. 

There  is  a  dilemma  created,  obviously,  through  the  Speech  or 
Debate  Clause  about  judicial  review.  Let  me  suggest  the  opposite 
dilemma.  I  note  that  you  are  accompanied  by  Mr.  Rick  Seymore, 
are  you  not,  who  is  a  lawyer  with  the  Lawyers'  Committee  for  Civil 
Rights? 

Ms.  Arnwine.  Yes. 

Mrs.  Holmes  Norton.  Let  me  pose  the  opposite  dilemma.  If 
there  were  purely  internal  review  or  no  internal  review  of  the  law, 
what  is  to — who  is  to  perform  the  error-correcting  function  for 
House  and  Senate  employees? 
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Perhaps  the  most  important  function  of  judicial  review  is  to 
maintain  a  consistent  body  of  law  across  the  country.  That  is  why 
we  finally  can  make  our  way  up  to  the  Supreme  Court  of  the 
United  States.  But  suppose  for  a  moment  that  Title  VII  or  the 
Equal  Pay  Act  or  any  of  the  other  acts  that  might  apply  to  the 
Congress  were  applied  incorrectly  or  inconsistently  with  this  appli- 
cation elsewhere. 

Would  that  pose  a  constitutional  question  of  sorts  to  allow  the 
same  statutes  to  develop  a  different  jurisprudence? 

I  pose  that  dilemma  to  both  of  you. 

Ms.  Greenberger.  Well,  I  will  start  simply  by  saying  we  would 
address  this,  as  I  said  in  my  testimony,  with  a  clear  policy  prefer- 
ence for  judicial  review  and  to  give  very  close  scrutiny  to  the  kinds 
of  constitutional  questions  that  have  been  raised. 

I  must  say  in  the  context  of  the  Senate  version,  there  is  no  de 
novo  review  of  the  fact  finding  that  goes  on  in  a  Senate  investiga- 
tion of  a  complaint  so  that  the  judicial  review,  even  provided  in  the 
Senate  approach,  is  a  very  limited  one.  And  I  think  it  does  not — it 
may  address  some  of  the  issues  of  law  that  you  properly  pose,  Con- 
gresswomen  Holmes  Norton,  to  make  sure  that  the  standards  of 
law  are  applied  consistently  in  Congress  and  in  the  private  sector. 

It  does  not  address  the  other  important  question  you  raised 
about  an  incorrect  application  of  the  law  to  particular  facts  and 
circumstances. 

Mrs.  Holmes  Norton.  And  who  can  do  that  for  the  House,  which 
doesn't  have  judicial  review? 

Ms.  Greenberger.  That  is  even  more  of  a  problem,  clearly,  in 
the  House  where  there  is  no  judiciary  review  of  either  legal  or  fac- 
tual questions. 

Ms.  Arnwine.  Which  is  one  reason  why  the  current  system  does 
not  work  effectively. 

I  agree  that  this  is  a  very  important  and  difficult  question.  And 
it  is  one  of  the  important  questions  that  has  to  be  examined  here. 
We  would  suggest  that  if  the  committee  decided  to  recommend  a 
purely  internal  system  that  one  of  the  possible  ways  of  getting 
around  the  problems  that  you  have  identified  about  what  laws  ap- 
plied and  how  it  is  applied  in  a  consistent  manner  would  be  to  stip- 
ulate in  the  legislation  or  provide  that  the  panel  would  be  required 
to  follow  the  law  of  the  circuit  in  which  it  sits. 

Mrs.  Holmes  Norton.  But  I  am  assuming  that  it  would  think  it 
was  doing  so,  that  it  was  thinking  it  was  following  the  law  as  it 
exists. 

Ms.  Arnwine.  The  question  is  what  further  review  mechanism 
could  exist.  I  think  there  is  a  way  of  creating  legislation  that 
would,  in  fact,  and  could  have  that.  You  could  actually  have  theo- 
ries, like  you  could  employ  a  panel  of  retired  Federal  judges  to  be 
the  reviewing  panel  above  the  first  decision  makers;  you  can  do  a 
series  of  other  kinds  of  options,  like  that  that  we  have  seen  in 
other  pending  legislation.  Those  are  some  of  the  ideas. 

I  do  think  that  this  is  a  hard  balancing  act  because  one  of  the 
questions  is  that  it  would  be  unthinkable,  as  the  case  law  appears 
to  say,  that  an  employee  who  works  closely  with  a  legislator, 
maybe  a  legislative  aide,  would  be  exempt  and  would  not  be  able — 
would  be  exempt  from  coverage  of  the  Speech  and  Debate  Clause 
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and  would  not  be  able  to  pursue  a  claim,  whereas  someone  who 
comes  into  contact  with  that  same  employer,  as  a  secretary,  on  a 
daily  basis  may.  Those  are  problems  that  I  think  would  create  a  lot 
of  ill  will  in  this. 

I  think  that  this  is  something  that  you  don't  desire.  If  the  case 
law  is  expanded  and  applied  as  it  currently  exists,  that  is  one  of 
the  problems  because  the  reality  is  that  when  each  of  those  persons 
leave  your  office  and  they  go  to  a  part  time  job  or  if  they  go  out 
into  any  kind  of  arena,  they  are  accorded  the  same  civil  rights.  But 
while  they  are  in  the  Congress,  they  would  have  a  differentiation 
of  rights. 

I  think  that  is  something  you  certainly  don't  want  to  see. 

Mrs.  Holmes  Norton.  I  appreciate  your  views  on  possible  alter- 
natives. But  I  must  say  that  no  panel  of  judges  has  the  last  word 
on  a  Federal  statute  and  its  application. 

In  all  good  faith,  it  seems  to  me  you  could  have  built  in  errone- 
ous interpretations  for  House  and  Senate  employees  that  would  be 
uncorrectable.  I  would  urge  the  committee  that,  as  we  try  to — and 
I  think  you  used  the  right  word — "balance"  what  we  are  doing  to 
create  an  anomaly  unknown,  as  far  as  I  have  ever  heard,  in  Ameri- 
can law  where  we  applied  law  and  said  we  would  allow  it  to  have 
erroneous  interpretations  to  stand  without  correction. 

You  have  alluded  to  the  Court  of  Appeals  review,  a  far  more  tra- 
ditional kind  of  review.  In  the  Senate,  by  the  way,  there  is  the 
usual  factual  review  for  arbitrary  and  capricious  findings  of  fact. 
But  beyond  that,  this  is  a  review  of  the  law. 

I  think  Mrs.  Greenberger  mentioned  that  you  don't  have  de  novo 
review.  This  is  a  question  that,  it  seems  to  me,  the  Congress  has  to 
come  to  grips  with.  The  reason  that  private  parties  have  de  novo 
review,  I  don't  think,  has  much  to  do  with  the  fact  that  Congress 
thought  that  people  should  start  all  over  again.  That  is  usually  for- 
eign to  our  law  but  rather  the  Congress  was  unwilling  to  trust  to 
an  administrative  agency  the  fact-finding  function;  namely,  the 
EEOC  was  given  enforcement  power,  so  de  novo  review  was  forced 
upon  the  Congress.  So  what  you  have  going  up  there  is  more  than 
one  proceeding  on  the  same  set  of  facts. 

Are  you  advocating  that  the  Senate,  if  it — all  things  being 
equal — after  allowing  the  processes  of  the  kind  it  has  allowed,  in- 
cluding some  internal  review  that  takes  place  by  disinterested  par- 
ties not  employed  by  the  Senate,  should,  nevertheless,  build  in  de 
novo  review  of  its  present  proceedings? 

Ms.  Greenberger.  I  think  the  Senate,  at  the  moment,  does  not 
have  the  kind  of  independent  fact-finding  body  that  the  EEOC  ac- 
tually is. 

Mrs.  Holmes  Norton.  It  doesn't  have  an  investigatory  body.  But 
as  I  recall  it,  the  fact  finders  are  not  employees  of  the  Senate.  I 
believe  the  fact  finders  are  not  employees  of  the  Senate  as  they  are 
in  the  House.  In  the  House,  we  use  some  House  employees. 

Ms.  Greenberger.  I  think  it  is  ultimately  an  investigation,  reso- 
lution of  the  facts  of  the  particular  case  that  still  ends  with  judg- 
ments made  within  the  Senate  itself. 

Mrs.  Holmes  Norton.  You  can  either  circumvent  the  ethics  com- 
mittee or  go  to  the  Courts  of  Appeals. 
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Ms.  Greenberger.  You  go  to  the  ethics  committee  for  the  ulti- 
mate decision. 

Mrs.  Holmes  Norton.  I  thought  you  could  appeal  that.  That  is 
like  we  have  in  administrative  agencies.  The  Court  of  Appeals  nor- 
mally can  do  some  function  like  what  the  Senate  is  allowed  to  be 
doing.  De  novo  proceedings  are  unusual  in  our  law.  They  occur  at 
EEOC,  I  believe,  because  EEOC  did  not  have  cease  and  desist  au- 
thority, so  the  Congress  had  to  leave  some  way  for  these  cases  to  be 
tried.  As  a  result,  you  have  a  very  different  proceeding  there. 

I  am  asking  you  whether  since  we  have  independent  fact  finders 
here  who  do  have  some  cease  and  desist  authority,  whether  a  de 
novo  proceeding  would  be  preferable  from  the  Senate  or,  for  that 
matter,  in  the  House,  if  it  had  the  kinds  of  protections  already 
built  into  the  Senate  process? 

Ms.  Greenberger.  I  think  we  come  to  this  process,  in  part,  with 
two  constricting  strains  at  work.  One  is  limited  experience  in  how 
the  Senate  processes  have  actually  worked  so  far.  The  second — so 
that  it  is  hard  to  draw  clear  distinctions,  because  we  don't  have 
even  the  first  year's  operation  reports  to  see  how  it  has  worked. 
Therefore,  it  is  difficult  to  make  firm  judgments.  But  I  do  think 
there  is  a  concern  still  about  the  appearance  of  the  distance  and 
impartiality  by  employees  and  their  willingness  to  use  the  process- 
es. 

Secondly,  we  have  the  history  in  the  House,  albeit  a  different 
system,  certainly,  where  we  clearly  see  a  reluctance  tc  use  the 
process.  In  trying  to  balance  the  different  systems  with  a  lack  of 
experience  on  one  and  clear  problems  of  reluctance  to  use  the 
system  on  the  other,  I  think  we  do  come — mindful  of  some  of  the 
constitutional  questions,  though — with  a  clear  preference  for  as  full 
a  judicial  review  as  is  possible  including  de  novo  review  as  a  gener- 
al preferable  a  way  to  go. 

Also  conflicting  with  the  Senate  system,  as  I  understand  it,  is 
that  it  took  an  understandable  period  of  time  for  the  system  to 
come  into  place,  for  the  procedures  and  rules  to  be  developed,  to  be 
circulated  and  the  like. 

So  it  really  is  a  new  system.  But  my  understanding  of  both  is 
that  they  are  very  much  individual  complaint-driven  and  that  both 
seem  to  be  set  up  with  the  procedures  in  mind  that  they  are  going 
to  be  handling  and  resolving  individual  complaints. 

I  think  we  know  from  a  long  history  of  dealing  with  employment 
discrimination  issues  both  how  important  it  is,  as  Barbara  Arnwine 
pointed  out,  to  look  at  broader  based  patterns,  over  statistics  and 
over  the  kinds  of  assistance  and  training  to  avoid  these  issues  to 
begin  with,  and  to  develop  some  kind  of  mechanisms  which  I  think 
are  not  in  place  in  the  House  or  Senate  to  look  at  class-based  com- 
plaints and  how  they  get  resolved  in  the  system,  including  what- 
ever judicial  review  there  may  or  may  not  be. 

Ms.  Arnwine.  It  is  so  conflicting.  The  other  problem  that  I  think 
exists  on  the  Senate  side  is  that  the  Senate,  as  part  of  their  imple- 
mentation of  their  new  procedure,  hired  counsel  out  of  its  own 
funds  to  represent  the  defendant  Senators.  I  think  there  is  a  prob- 
lem of  impartiality  even  in  that  those  people  are  complainants. 
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Mrs.  Holmes  Norton.  Doesn't  that  put  them  in  the  same  posi- 
tion as  Federal  employees  who  are  sued  by  their  agencies?  Who 
should  represent  whoever  is  being  sued? 

Ms.  Arnwine.  I  was  just  making  an  analogy  of  how  different 
that  is  from  what  you  would  encounter  in  a  court  where  everyone 
would  have  to  come  up  with  their  own  lawyers. 

Mrs.  Holmes  Norton.  Except  Federal  agencies. 

Ms.  Arnwine.  Right,  where  you  would  be  defended  by  the 
agency. 

Mrs.  Holmes  Norton.  Although  the  usual  way  to  think  about 
this  is  somebody  suing  a  Member.  Most  of  those  who  are  going  to 
be  sued  are  other  employees.  There  are  thousands  of  employees 
who  supervise  employees,  relatively  few  Members  compared  to 
them. 

The  question  is  presented:  Should  the  Senate  or  the  House  pro- 
vide these  employees  with  an  attorney?  Or  is  that  a  risk  that  they 
take  of  working  in  the  House  or  the  Senate? 

Ms.  Arnwine.  I  think  that  is  one  of  the  problems.  I  think  the 
problem  that  I  have  heard  from  people  over  at  the  Senate  is  the 
problem  of  the  lack  of  what  they  see  as  an  impartiality. 

They  see  that  if  the  Senators  are  employing  somebody  for  their 
defense  directly  there  they  have  a  lot  of  concerns  about  confiden- 
tiality of  their  information.  They  have  concerns  about  employees 
sharing  information  with  other  employees.  They  have  the  question 
about,  is  it  fair  that  they  have  to  take  the  burden  on  themselves  to 
have  fair  representation,  whereas  it  is  automatically  provided. 

Mrs.  Holmes  Norton.  You  mentioned  something  very  important 
here.  If  we  had  an  investigation,  I  have  an  arm  like  you  have  in  an 
administrative  agency.  You  have  the  Senate  with  counsel  defend- 
ing the  employee  whereas  the  employee  who  is  alleging  the  com- 
plaint has  to  scuffle  for  herself  one  way  or  another  to  get  the  case 
and  find  representation. 

Ms.  Greenberger.  And  when  it  is  set  up,  based  on  that  individ- 
ual having  to  come  forward  herself  or  himself  and  there  is  not 
really  the  kind  of  mechanism  there,  either  in  the  investigatory 
agency  model  or  in  agencies  where  an  agency  can  handle  com- 
plaints filed  by  organizations  or  by  third  parties  who  deal  with 
class  complaints  where  there  is  a  little  bit  of  assistance  provided 
and  some  distance  from  the  individual  complaint.  And  it  makes  it 
all  the  harder  to  expect  an  individual  to  bear  that  kind  of  burden. 

Mrs.  Holmes  Norton.  This  is  an  intimidating  enough  thing  to  do 
in  the  political  environment  anyway.  In  the  Federal  Government, 
the  one  who  pays  damages  is  the  Federal  agency. 

Ms.  Arnwine.  That  is  correct. 

Mrs.  Holmes  Norton.  Who  pays  here? 

Ms.  Arnwine.  Maybe  I  should  ask:  Who  pays  damages  now? 
There  is  some  damage  allowed  now. 

Ms.  Greenberger.  I  thought  there  was  arrangements  just  in  gen- 
eral. 

Mrs.  Holmes  Norton.  There  is  no  personal  liability  if  funds  are 
paid  out  of  the  Senate  themselves. 

Ms.  Arnwine.  That  is  correct,  except  for  if  they  are  found  to 
have  violated  the  law  they  have  to  indemnify. 

Mrs.  Holmes  Norton.  They  have  violated  the  law? 
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Ms.  Arnwine.  Once  there  is  a  determination  that  they  have,  in 
fact,  been  found  to  have  committed  the  alleged  violation,  the 
Member  is  required  to  indemnify  for  any  expenses  that  are  expend- 
ed. 

Mrs.  Holmes  Norton.  One  of  the  things  I  am  bearing  in  mind  is 
a  kind  of  study — I  am  a  sponsor  of  a  bill,  as  you  may  be  aware — to 
try  to  bring  Federal  employees  more  in  line  with  others.  We  think 
we  are  going  to  get  that  bill  through  this  session. 

Now  we  have  another  category  of  employees  that  is  out  of  line. 
One  of  the  standards  I  am  using  is  whether  we  can  at  least  bring 
House  and  Senate  employees  as  far  as  constitutionally  possible  up 
to  where  the  Federal  employees  are  so  that  we  try  to  break  down 
these  categories  of  people  all  employed  and  all  subject  to  the  law 
but  treated  differently. 

Ms.  Arnwine.  I  think  that  the  difficulty  here  in  the  balancing  is 
that,  yes,  the  Congress  should  be  like — congressional  employees 
should  have  the  same  rights  that  they  have  in  any  other  institu- 
tion in  this  country. 

But  there  is  this  problem  that  complicates  this  matter  about  this 
body  being  unique  in  many  ways.  It  is  created  distinctly  by  the  con- 
stitution, and  it  has  certain  immunizations  written  into  the  law.  I 
think  that  that  uniqueness  has  to  be  looked  at.  It  has  to  somehow 
determine  what  is  the  best  way  of  addressing  it.  I  think  we  cannot 
get  away  from  it  altogether,  but  I  would  suggest  that  there  are 
probably  creative  ways  of  coming  up  with  the  kinds  of  solutions 
that  you  are  seeking. 

I  do  not  think  it  is  a  hopeless  task  at  all.  I  think  this  is  a  very 
doable  task. 

Mrs.  Holmes  Norton.  Let  me  ask  you  another  question  that  gets 
applied  here  with  greater  difficulty,  that  is  class  versus  intentional 
discrimination.  You  are  correct,  of  course,  that  the  model  in  place 
now  assumes  intentional  discrimination.  Both  of  you  have  raised — 
and,  Ms.  Arnwine,  you  have  specifically  discussed  the  collection  of 
statistics — on  the  one  hand,  we  have  House  employees,  we  have 
committee  employees;  on  the  other  hand,  we  have  employees  who 
are  essentially  the  employees  of  Members  in  Members'  offices. 
These  pools  are  very  small  pools.  These  pools  are  predictably — 
might  be  more  likely  to  reflect  the  Member's  home  District. 

The  committees,  on  the  other  hand,  are  far  more  like  any  other 
workplace.  Are  you  suggesting  that  statistic,  first  class  actions, 
might  be  appropriate  in  the  House  as  a  whole  in  all  categories? 

Would  you  apply  them  to  Members'  offices  in  the  way  they  are 
applied  elsewhere  in  the  workplace? 

And  would  you  elaborate,  indeed,  on  the  use  of  class  actions  in 
the  House  and  Senate? 

Ms.  Arnwine.  I  would  say  that  the  assets  coming  into  any  class 
action  analysis  you  would  have  to  look  at,  of  course,  what  are  the 
commonality  of  facts  and  what  are  the  similarities  of  the  status  of 
the  individuals  with  the  complaint. 

I  do  not  know  whether  or  not  there  are  instances  where  Mem- 
bers acting  independently  may  be  following  the  same  kinds  of  basic 
rules  and  procedures  that  would  exclude — that  would  clearly  have 
adverse  impact  on  minorities  or  women  or  the  disabled.  But  I 
would  not  assume  that  it  is  not  so. 
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Mrs.  Holmes  Norton.  Let  me  point  to  you  the  practical  realities 
of  the  House  and  the  Senate.  When  I  came  to  the  House,  I  wanted 
to  make  sure  that  people  understood  the  District  of  Columbia.  Now 
there  are  white  people  and  black  people  who  live  in  the  District  of 
Columbia.  One  of  the  things  I  said  was  that  you  have  to  live  in  the 
District  of  Columbia.  That  is  my  way  of  carrying  out  the  policy  of 
the  District  of  Columbia,  which  tried  to  put  in  place  a  requirement 
that  many  other  cities  have,  that  is  a  residency  requirement  for 
jobs  in  the  city  government. 

The  Congress  took  away  that  right.  Sixty  percent  of  the  employ- 
ees of  the  city  government,  of  the  District,  of  schools  are  employed 
outside  the  city  government.  I  said  I  will  be  darned;  everybody  who 
works  in  my  office  is  going  to  be  a  resident  of  the  District  of  Co- 
lumbia. Then  I  said,  I  want  to  make  sure  that  I  have  people  from 
most  of  the  wards.  I  tried  as  hard  as  I  can  to  get  some  people  from 
Ward  8  and  some  from  Ward  3. 

But  the  fact  is  70  percent  of  the  people  in  the  District  of  Colum- 
bia are  blacks,  and  probably  10  percent  are  Hispanic.  If  anybody 
goes  into  my  office,  it  reflects  that. 

Is  there  a  pattern  here  that  might  cast  doubt  on  any  practices 
under  Title  VII  of  the  1964  Civil  Rights  Act? 

Ms.  Greenberger.  I  think  the  important  thing  is  that  the  legal 
principles  that  apply  should  be  the  same  as  the  defenses.  The  job- 
relatedness  kinds  of  clearance  that  you  have  just  addressed  would 
be  available  to  you  to  make. 

Mrs.  Holmes  Norton.  It  has  an  adverse  impact  on  white  people 
to  say  you  have  to  live  in  the  District  of  Columbia.  Of  course,  this 
is  not  a  group  that  has  suffered  from  discrimination;  but  it  has  an 
adverse  affect  once  I  say  that. 

Ms.  Greenberger.  I  think  in  the  independent — in  traditional 
Title  VII  analysis,  one  may  turn  out  to  be  acceptable  and  defensi- 
ble, and  one  would  not.  But  I  think  the  analysis  it  applies  should 
be  the  same. 

Suppose  a  Member  of  Congress  had  a  rule  that  he  or  she  would 
not  employ  anyone  under  six  feet,  that  they  just  liked  the  appear- 
ance of  people  who  were  taller,  not  for  any  job-related  purpose,  not 
for  their  familiarity  with  the  District  that  is  being  represented,  not 
for  their  ties  to  the  community  and  the  way  that  they  could  per- 
form their  job  and  advice  its  Member,  but  simply  because  that  was 
the  Member's  view  of  the  way  he  or  she  thought  the  office  should 
operate? 

That  clearly  would  have  a  very  disparate  impact  on  women  and 
certain  minority  groups.  There  would  be  no  justification  that  that 
Member  could  come  forward  with. 

I  would  think,  under  those  circumstances,  as  distinct  from  the 
situation  that  you  have  described  where  there  are  many  job-related 
purposes  that  could  be  put  forward,  that  that  kind  of  arbitrary 
height  requirement  ought  to  be  able  to  be  addressed  just  as  it 
would  be  under  Title  VII  principles  for  a  private  employer. 

Ms.  Arnwine.  Similarly,  there  is  a  personnel  office  called  the 
Congressional  Personnel  Office.  The  procedures — how  it  decides  to 
restrict  for  various  jobs  would  similarly  be  subject  to  the  same  kind 
of  inquiries  as  to  whether  or  not  there  are  adverse  procedures  used 
for  women  or  for  minorities  or  for  its  disabled. 
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There  are  some  categories  of  employees  that,  as  employees  of  the 
Congress,  are  pretty  large,  such  as  the  Capitol  Police  and  others 
that  are  pretty  large  bodies. 

Mrs.  Holmes  Norton.  That  is  why  I  focused  on  Members'  offices. 
Clearly,  this  would  not  apply  outside.  I  am  not  sure  how  much  it 
should  apply  inside.  That  is  why  I  am  probing  it.  You  know  the 
affect  of  this.  If  another  Member  said,  I  want  everybody  to  come 
from  his  District  in  Illinois.  And  they  turned  out  to  be  all  white, 
that  would  have  the  same  effect. 

Many  Members  employ  people  who  come  from  the  District  of  Co- 
lumbia or  Maryland  or  Virginia  and  still  have  staffers  that  are  all 
white.  They  cannot  say  I  wanted  my  all  white  constituents  to  see 
people  who  look  like  them  when  they  visit  my  office. 

I  think  you  made  a  distinction  between  job-related  and  non-job- 
related  requirements. 

Ms.  Greenberger.  Exactly.  I  think  that  is  what  Title  VII  means, 
simply  because  there  is  a  distinction  in  numbers  doesn't  mean  that 
a  practice  is  automatically  ill-held. 

But  I  think  it  is  true  that  what  is  at  issue  here  is  limiting  discre- 
tion on  the  part  of  Members.  It  is  limiting  discretion  in  a  way  that 
can  be  binding;  but  it  is  in  an  area  that  I  think,  as  a  public  policy 
matter,  all  of  us,  including  the  Congress,  feel  strongly  about,  that 
where  there  is  in  the  end  discrimination  on  the  basis  of  race, 
gender,  national  origin,  disabilities,  age,  that  kinds  of  discretion 
should  not  take  place. 

Ms.  Arnwine.  I  was  just  handed  a  document  that  is  important.  I 
want  to  recognize  the  members  of  the  law  firm  of  Wilmer  Cutler  & 
Pickering  that  have  been  very  helpful  in  preparing  us  for  this  testi- 
mony. 

One  of  the  provisions  in  the  Senate  Act  which  is  interesting  is 
that  there  is,  in  fact,  a  Section  316  entitled  Political  Affiliation  and 
Place  of  Residence  which  exempts,  as  a  violation  of  the  law,  party 
affiliation  or  domicile. 

Mrs.  Holmes  Norton.  Still  that  is  to — you  know,  if  we  are  going 
to  apply  the  same  law,  then  it  still  has  to  pass  Title  VII  muster.  It 
said  party  affiliation  and 

Ms.  Arnwine.  Domicile.  Or,  three,  political  compatibility  with 
the  employing  office  of  such  an  employee  with  respect  to  employ- 
ment decisions. 

Mrs.  Holmes  Norton.  These  are  normally  found  in  legislatures. 
The  legislator  has  to  have  the  people  to  employ  people  who  share 
his  political  views  or  else  he  should  not  be  around.  We  are  not  ob- 
jective employers. 

Ms.  Arnwine.  What  would  be  interesting  and  more  likely  is, 
what  if  you  were  from  Knoxville,  Tennessee,  and  you  have  a  series 
of  different  colleges  there  and  the  Member  says,  I  will  only  employ 
people  who  go  to  X  College  and  that  happens  to  be  the  predomi- 
nantly white  college  with  very  little  minority  representation;  and 
every  time  a  minority  from  one  of  the  other  colleges  comes  forth, 
they  are  told  they  cannot  be  hired  because  they  did  not  go  to  that 
college.  That  would  be  one  of  the  kind  of  issues.  That  comes  up 
from  different  kinds  of  cases.  But  I  can  see  that  kind  of  problem 
existing  easily. 
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Mrs.  Holmes  Norton.  It  could  even  exist  where  a  Senator  says,  I 
will  only  employ  people  from  the  State  university  where  that  uni- 
versity is  under  represented. 

Ms.  Arnwine.  That  is  more  common  from  what  I  have  heard. 

Ms.  Greenberger.  There  have  been  a  few  State  institutions  that 
have  no  women,  so  I  think  it  is  a  broad-based  set  of  problems. 

Mrs.  Holmes  Norton.  I  wanted  only  people  from  VMI. 

Mrs.  Arnwine  and  Mrs.  Greenberger,  I  want  to  thank  you  for 
your  testimony  which  has  been  very  useful  to  the  committee.  As 
well,  I  wanted  to  thank  you  for  submitting  yourselves  to  the  kind 
of  exchange  that  I  am  more  accustomed  to  in  my  other  role  as  pro- 
fessor at  Georgetown  University  Law  Center,  since  it  is  only  in 
that  kind  of  slang  that  we  can  set  hard  cases  and  test  ourselves 
when  we  go  especially  into  unchartered  territory  as  this  certainly 
will  be  for  the  Congress  of  the  United  States. 

I  particularly  appreciate  your  endeavor,  but  even  more  so  your 
allowing  yourselves  to  be  cross  examined  in  the  way  that  you  have. 

Ms.  Greenberger.  We  appreciate  your  interest  in  this  inquiry. 

Ms.  Arnwine.  Thank  you  very  much. 

Mrs.  Holmes  Norton.  Thank  you  very  much.  The  hearing  is  ad- 
journed. 

[Whereupon,  at  5:30  p.m.,  the  committee  was  adjourned.] 
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United  States  Congress, 
Joint  Committee  on  the  Organization  of  Congress, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  10:07  a.m.  in  room 
SC-5,  The  Capitol,  Hon.  Lee  H.  Hamilton  (co-chairman  of  the  com- 
mittee) presiding. 

Chairman  Hamilton.  The  Joint  Committee  on  the  Organization 
of  Congress  will  come  to  order. 

OPENING  STATEMENT  OF  HON.  LEE  H.  HAMILTON,  A  U.S. 
REPRESENTATIVE  FROM  THE  STATE  OF  INDIANA 

This  morning  the  Joint  Committee  will  receive  testimony  about 
the  administrative  operations  of  the  House.  Of  course,  all  of  us  on 
the  Joint  Committee  are  aware  of  the  controversy  that  has  sur- 
rounded the  internal  administrative  practices  of  this  body  in  recent 
years.  To  begin  addressing  these  issues,  in  1992,  the  House  acted  on 
the  recommendations  of  a  bipartisan  leadership  task  force  to  craft 
the  Administrative  Reform  Resolution,  which  established  a  new 
management  structure  for  the  House. 

It  should  be  noted  that  the  leadership  task  force's  recommenda- 
tions drew  extensively  on  the  1977  recommendations  of  the  Com- 
mission of  Administrative  Review,  ably  chaired  by  our  colleague  on 
this  Joint  Committee,  Representative  David  Obey. 

Our  hearing  this  morning  will  focus  on  the  steps  taken  since  last 
year  to  implement  the  Administrative  Reform  Resolution.  Our  first 
witness  will  be  General  Leonard  P.  Wishart  III. 

After  a  distinguished  military  career,  which  featured  positions  of 
substantial  management  responsibilities  in  the  Pentagon,  he  was 
named  late  last  year  to  the  newly  created  post  of  Director  of  Non- 
Legislative  and  Financial  Services, for  the  House.  This  position  is 
unique  among  the  senior  management  positions  of  the  House  be- 
cause the  director  is  appointed  by  the  Speaker  upon  the  joint  rec- 
ommendations of  the  majority  and  minority  leaders. 

General  your  appointment  is  clear  testimony  of  the  high  regard 
in  which  you  are  held  by  all  the  Members  of  this  institution  from 
both  political  parties.  We  are  very  pleased  to  have  you  with  us 
today. 

I  will  yield  to  my  colleague,  the  vice  chairman,  Mr.  Dreier,  for 
any  comments  he  would  like  to  make  before  I  ask  you  to  begin 
your  statement. 
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Mr.  Dreier.  Thank  you,  Mr.  Chairman. 

I'd  just  like  to  welcome  you,  and  congratulate  you  on  the  fine  job 
that  you  have  done,  General.  You  have  had  a  herculean  task, 
which  really  began  in  the  last  Congress  with  concern  from  the 
American  people,  which  came  to  the  forefront.  We  are  happy  to 
have  you  where  you  are.  We  look  forward  to  your  testimony. 

Chairman  Hamilton.  You  may  proceed. 

STATEMENT  OF  LIEUTENANT  GENERAL  LEONARD  P.  WISHART 
III,  DIRECTOR  OF  NON-LEGISLATIVE  AND  FINANCIAL  SERV- 
ICES, U.S.  HOUSE  OF  REPRESENTATIVES,  WASHINGTON,  DC 

General  Wishart.  If  I  may,  Mr.  Chairman  and  Mr.  Vice  Chair- 
man, I  have  a  prepared  statement  which  I  will  go  through  briefly  if 
you  would  like,  and  make  a  few  parenthetic  comments. 

Chairman  Hamilton.  Without  objection,  your  prepared  state- 
ment will  appear  in  the  record.  You  may  proceed  as  you  deem  fit. 

General  Wishart.  Mr.  Chairman,  Mr.  Vice  Chairman,  and  mem- 
bers of  the  Joint  Committee,  I  am  indeed  pleased  and  honored  to 
be  here  with  you  today  in  my  capacity  as  the  director  of  Non-Legis- 
lative and  Financial  Services  for  the  U.S.  House  of  Representa- 
tives. Thank  you,  Mr.  Chairman,  for  those  kind  words,  and  Mr. 
Vice  Chairman  as  well. 

As  you  know,  the  position  of  the  director  was  established  by  H.R. 
423,  the  House  Administration  Reform  Resolution  of  1992.  The  Res- 
olution amended  the  rules  of  the  House  to  provide  for  certain 
changes  in  the  administrative  operations  of  the  House  by  creating 
the  position  of  the  director  and  an  inspector  general,  and  specifying 
certain  functions  and  entities  to  be  transferred  to  the  director  from 
the  jurisdiction  of  other  officers  of  the  House. 

I  was  appointed  to  the  position  of  the  director  by  the  Speaker  of 
the  House,  the  majority  leader  and  the  minority  leader,  acting 
jointly.  I  assumed  my  duties  on  December  28,  1992.  The  appoint- 
ment is  for  the  length  of  the  Congress.  So,  my  reappointment  for 
the  103rd  Congress  was  announced  on  January  5,  1993. 

Since  the  beginning  of  the  year  I  have  been  involved  in  organiz- 
ing the  Office  of  the  Director  of  Non-Legislation  and  Financial 
Services,  planning  and  coordinating  the  transfer  of  functions  and 
activities,  and  then  managing  those  activities  which  have  been 
transferred. 

Among  my  first  actions  was  to  prepare  an  organizational  struc- 
ture for  the  Office  of  the  Director,  and  to  propose  schedule  for  the 
orderly  transfer  of  activities.  This  schedule  is  reasonably  on  track, 
and  permits  the  transfer  of  all  activities,  at  least  initially  listed  in 
the  H.R.  423,  by  the  start  of  the  next  fiscal  year,  on  October  1, 
1993. 

The  House  Post  Office  transferred  on  January  3,  1993.  The 
former  postmaster,  Mr.  Michael  Shinay  is  now  the  Director  of 
House  Postal  Operations. 

On  February  1,  the  Finance  Office  transferred  from  the  Clerk. 
On  April  1,  three  office  support  activities  transferred  from  the 
Clerk;  these  being  the  Office  Furnishings,  Office  Supply  Service, 
and  Office  Systems  Management. 
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These  last  three  are  grouped  together,  and  report  to  the  Director 
of  Office  Support  Operations,  Ms.  Jackie  Byrd,  who  was  formerly 
also  with  the  Clerk's  office. 

Several  small  personal  services  activities  transferred  on  May  1. 
These  included  the  Barber  Shop  and  Hair  Salon,  which  transferred 
from  the  Doorkeeper,  the  Child  Care  Center,  and  Placement  Office 
from  the  Clerk. 

Then  on  June  1,  the  Committee  on  House  Administration  trans- 
ferred the  House  Restaurant  System  to  the  Director. 

H.R.  423  and  the  House  Rules  established  a  bipartisan  Subcom- 
mittee on  Administrative  Oversight  within  the  Committee  on 
House  Administration  to  provide  oversight  of  the  Clerk,  Sergeant 
at  Arms,  Doorkeeper,  Director  of  Non-Legislative  and  Financial 
Services,  and  the  Inspector  General. 

The  Director  has  operational  and  financial  responsibility  for 
those  functions  assigned  by  resolution  of  the  House,  subject  to  the 
policy,  direction  and  oversight  of  the  Committee  on  Administra- 
tion, acting  through  the  Subcommittee  on  Administrative  Over- 
sight. This  subcommittee  has  the  authority  to  provide  for  transfers 
of  functions  and  entities  to  the  direct. 

I  report  to  the  subcommittee,  and  I  deal  solely  with  it  on  oper- 
ational and  policy  matters.  From  my  perspective,  the  basic  function 
of  the  Director  is  to  manage  the  non-legislative  and  financial  sup- 
port services  of  the  House  honestly,  efficiently,  effectively,  and  to 
do  so  in  a  nonpartisan  manner. 

Managing  the  activities  assigned  to  the  Office  of  the  Director, 
Mr.  Chairman,  is  not  particularly  difficult.  Applying  standards  of 
efficiency  and  effectiveness  is  a  bit  more  difficult  when  that  means 
changing  old  ways  of  doing  business.  The  nonpartisan  standard,  I 
must  confess,  has  been  the  most  controversial,  as  it  has  impacted 
on  personnel  assignments,  hiring,  information  sharing,  and  the  role 
of  the  director. 

Establishing  the  Office  of  the  Director  and  developing  the  poli- 
cies that  govern  its  operation  and  relationship  with  other  commit- 
tees and  the  Members  has  been  a  learning  process.  I  work  closely 
with  the  chairman  and  ranking  minority  member  on  the  Commit- 
tee on  House  Administration,  who  also  hold  those  same  positions 
on  the  Subcommittee  on  Administrative  Oversight. 

While  the  subcommittee  is  bipartisan,  the  director  is  nonparti- 
san. In  this  new  arrangement,  new  policy  is  being  established  every 
time  a  new  or  different  issue  arises  and  is  addressed.  This  has  re- 
sulted in  some  friction  on  occasion,  as  old  procedures  have  given 
way  to  new  ones. 

On  balance,  it  has  been  smoother  than  I  had  initially  anticipat- 
ed, largely  because  of  the  cooperation  of  the  chairman  and  ranking 
minority  member.  We  have  been  able  to  work  through  most  of  the 
difficulties  because,  I  believe,  we  share  the  common  objective  of 
making  this  new  arrangement  work. 

The  organization  of  the  Office  of  the  Director,  and  the  transfer  of 
functions  and  activities  continues  to  move  forward,  and  I  remain 
optimistic  that  the  schedule  established  in  January  can  still  be 
achieved  by  the  end  of  September.  A  key  element  will  be  the  statu- 
tory changes  which  will  provide  the  statutory  authority  for  the  ex- 
ercise of  the  responsibilities  assigned  to  the  director. 
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I  remain  convinced  that  the  leadership  of  the  House,  the  Sub- 
committee on  Administrative  Oversight  to  which  I  report,  and  the 
Members  want  this  new  arrangement  to  succeed.  Given  that,  I  be- 
lieve it  will. 

Thank  you,  Mr.  Chairman.  I  am  prepared  for  whatever  questions 
you  may  have. 

[The  prepared  statement  of  General  Wishart  is  printed  in  the 
Appendix.] 

Chairman  Hamilton.  Thank  you  very  much,  General. 

I  think  I  probably  need  to  acquaint  myself  a  little  bit  with  your 
operation.  You  describe  your  work  as  managing  the  non-legislative 
and  financial  support  services,  and  you  indicate  a  number  of  the 
non-legislative  functions  that  have  been  transferred  over  to  you. 

Are  there  non-legislative  functions  that  have  not  yet  been  trans- 
ferred to  you  that  will  be  transferred? 

General  Wishart.  There  are  non-legislative  functions  that  have 
not  yet  transferred.  I  have  several  of  them  which  were  in  my  ini- 
tial schedule  for  transfer.  The  decision  on  whether  or  not  they  will 
transfer  is,  of  course,  up  to  the  Subcommittee  on  Administrative 
Oversight. 

Chairman  Hamilton.  What  are  some  of  them  that  have  not  yet 
been  transferred,  and  why  have  they  not  been  transferred? 

General  Wishart.  The  Office  of  Telecommunications,  for  one,  has 
not  yet  transferred.  My  discussion  with  the  chairman  and  ranking 
minority  member  indicates  there  are  some  concerns  with  regard  to 
protection  of  information  and  the  debate  clause  in  the  Constitution 
with  regard  to  information  that  Members  have  and  the  ability  to 
subpoena  information  from  whomever  is  the  custodian  of  the  infor- 
mation. 

Chairman  Hamilton.  Are  there  other  non-legislative  functions 
not  yet  scheduled  to  come  to  you? 

General  Wishart.  There  are  some  others  as  well.  The  House  In- 
formation Systems  is  one  of  those  that  was  listed  in  the  original 
resolution.  I  proposed  it  transfer  in  about  September,  the  first  of 
September.  I  have  no  reason  to  believe  that  there  is  any  difficulty 
with  that,  other  than  perhaps,  again,  the  debate  clause,  which 
might  intervene. 

There  is  also  the  Pay  and  Travel  section,  which  now  belongs  to 
the  Sergeant  at  Arms,  which  was  scheduled  to  transfer.  We  are 
looking  to  do  that  in  about  the  August  time  frame. 

Chairman  Hamilton.  Legislative  services  do  not  come  to  you? 

General  Wishart.  That  is  correct. 

Chairman  Hamilton.  What  are  the  legislative  services? 

General  Wishart.  Well,  there  is  clearly  the  reporters,  who  work 
for  the  Clerk,  and  who  record  the  activities  of  the  hearings  in  the 
committees,  and  who  do  the  reports,  and  work  on  the  floor.  None  of 
those  activities  transfer. 

The  functions  under  the  Doorkeeper,  with  regard  to  the  cloak 
room,  and  his  Constitutional  and  historical  responsibilities  are  clas- 
sified as  legislative  do  not  transfer.  Those  things  that  go  with  the 
development,  recording,  and  printing  of  legislation  itself  are  not  in- 
cluded in  items  to  be  transferred. 

Chairman  Hamilton.  The  legislative  service  organizations,  they 
would  not  be  within  your  bailiwick? 
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General  Wishart.  I  don't  know.  I  would  not  expect  them,  neces- 
sarily to  be,  but  I  understand  the  responsibility  for  overseeing  their 
financial  status  will  be  transferred  to  the  Finance  Office.  The  Fi- 
nance Office  comes  under  my  supervision.  I  do  not  know  exactly 
where  my  responsibilities  will  begin  and  end. 

Chairman  Hamilton.  How  many  people  will  you  have  on  your 
staff? 

General  Wishart.  My  immediate  staff  is  three  other  people.  My 
philosophy  is  a  flat  organization  that  deals  with  line  managers  di- 
rectly, from  me  to  the  line  managers.  I  am  hiring  two  principal 
staff  members,  and  in  fact,  have  made  the  selections.  One  will 
come  on  board  on  Monday,  the  personnel  manager.  A  resource 
manager  deputy  director  will  come  on  board  in  late  July. 

Chairman  Hamilton.  The  Speaker,  last  year,  when  he  set  this 
up  with  the  minority  leader,  as  I  recall,  made  a  statement  about 
patronage  being  a  thing  of  the  past,  or  some  such  phrase.  Is  that 
true?  Are  we  moving  to  a  situation  in  the  House  where  there  will 
be  no  patronage  employment? 

General  Wishart.  I  can  only  speak  for  the  Office  of  the  Director, 
Mr.  Chairman.  Within  the  Office  of  the  Director,  patronage  does 
not  operate. 

Chairman  Hamilton.  Does  that  mean  all  of  the  functions  that 
report  to  you  are  non-patronage  positions? 

General  Wishart.  The  people  who  occupy  some  of  them,  of 
course,  were  appointed  under  the  patronage  system.  They  are  com- 
petent people.  It  is  not  an  issue  of  their  competency,  but  it  is  true 
that  in  some  cases  individuals  were  appointed  to  positions  because 
vacancies  existed,  but  indeed  were  not  qualified  to  perform  those 
jobs.  They  are  doing  other  jobs.  I  am  getting  that  corrected. 

Chairman  Hamilton.  These  jobs  you  refer  to,  the  Office  Furnish- 
ings, the  Office  Supply  Services,  the  Office  Systems  Management 
that  you  have  talked  about;  they  all  have  a  number  of  employees, 
right? 

General  Wishart.  Yes,  that  is  correct. 

Chairman  Hamilton.  In  the  future,  are  you  going  to  be  the 
person  that  hires  and  fires  with  respect  to  those  people? 

General  Wishart.  The  short  answer  is,  yes.  I  have  held  to  me 
personally  the  selection  of  my  immediate  subordinates,  those  who 
report  directly,  plus  one  level  below.  I  am  engaged,  at  least  in  dis- 
cussion, with  my  subordinate  next-line  managers  on  the  process 
that  they  use.  One  of  the  things  I  have  insisted  upon  is  that  there 
be  a  wider  broadcasting,  if  you  will,  to  search  for  candidates,  and  a 
selection  based  upon  competency  and  ability,  to  pick  the  best 
person. 

Chairman  Hamilton.  Suppose  I  run  into  a  person  who  is  a  friend 
of  mine,  and  I  call  you  up  on  the  phone,  and  say,  "General,  this 
person  is  good.  He  would  make  a  good  employee  for  the  Office  Fur- 
nishing. He  would  be  reliable."  What  would  you  do  with  it?  Would 
you  consider  that  improper?  Is  that  illegal? 

General  Wishart.  I  don't  think  that  is  improper  at  all.  They  can 
be  considered,  as  well  as  any  other  Member.  I  would  certainly 
inform  you  that  that  person  could  be  considered,  and  how  that 
person  could  go  about  applying  for  a  job. 
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Chairman  Hamilton.  But  you  would  have  the  responsibility  to 
hire  and  fire,  and  you  would  be  responsible  for  that  person? 

General  Wishart.  That  is  correct. 

Chairman  Hamilton.  How  about  auditing,  now,  accounts  of  the 
House  of  Representatives?  Do  you  get  into  that  business  through 
the  Finance  Office? 

General  Wishart.  Well,  I  will  do,  at  my  level,  managerial  kinds 
of  audits,  not  a  GAO-type  audit,  not  a  financial  audit  from  that 
perspective,  but  I  certainly  will  be  involved  in  dealing  with  my 
managers  on  the  status  of  their  accounts. 

Chairman  Hamilton.  Suppose  you  get  wind  that  there  is  some 
hanky-panky  going  on  in  the  restaurant.  Somebody  is  pocketing 
some  money  out  of  the  cash  register.  What  would  you  do  about  it? 

General  Wishart.  I  would  first  want  to  assure  myself  that  it  was 
factual,  that  it  was  correct. 

Chairman  Hamilton.  Do  you  have  any  investigative  staff? 

General  Wishart.  I  do  not  have  an  investigative  staff.  I  would 
have  to  rely  upon  either  the  GAO  or  on  other  investigative  staff,  or 
put  something  together. 

For  example,  when  I  took  over  the  restaurant,  the  first  week  of 
June,  I  conducted  a  cash  count.  That  is  not  an  audit,  but  I  used 
other  employees  who  are  in  my  organization  that  are  familiar  with 
handling  accounts  and  handling  money,  and  sent  them  down  to 
conduct  the  cash  count.  That  is  a  simple  answer  to  your  question. 

A  more  detailed  one:  I  would  have  to  rely  upon  others  who  are 
more  technically  qualified.  I  have  the  Finance  Office,  which  I  could 
certainly  call  upon,  as  well  as  the  GAO. 

Chairman  Hamilton.  How  long  have  you  been  in  office  now? 

General  Wishart.  Since  the  28th  of  December,  last  year,  about 
five  months. 

Chairman  Hamilton.  You  know  this  is  a  Joint  Committee  to 
make  recommendations.  Do  you  have  any  recommendations  to  the 
Committee  about  the  manner  in  which  your  office  is  set  up,  as  to 
how  we  could  strengthen  it,  or  improve  it?  Do  you  see  any  particu- 
lar difficulties  in  the  office  that  we  ought  to  try  to  deal  with? 

General  Wishart.  Mr.  Chairman,  there  are  certainly  frictions  as 
we  work  our  way  through.  I  don't  think  any  of  them  rise  to  the 
level  that  I  am  prepared  to  say  we  could  have  organized  better.  I 
am  not  sure  that  we  could  foresee  all  of  the  kinds  of  things  that 
would  occur.  Some  of  them  have  come  up,  and  I  think  were  a  sur- 
prise to  staff  and  others  when  my  interpretation,  or  the  operations 
of  the  particular  rules  as  they  applied,  were  then  applied  to  a  par- 
ticular situation.  I  don't  know  if  they  would  have  been  anticipated. 

I  don't  have  a  problem  in  the  way  it  is  organized  now.  My  imme- 
diate concern  is  the  changes  in  the  statutes,  which  I  think  need  to 
occur  this  summer,  before  the  next  fiscal  year,  because  as  it  exists 
now,  I  have  the  responsibility — a  good  deal  of  responsibility — but 
don't  have  the  authority,  other  than  moral  authority  and  the  au- 
thority which  I  have  by  virtue  of  support  from  the  Subcommittee. 

Chairman  Hamilton.  You  don't  have  authority  to  do  what  sorts 
of  things? 

General  Wishart.  I  am  not  the  contracting  officer  for  the  House, 
although  I  have  responsibilities  for  some  contracts.  I  am  not  the 
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purchasing  officer  for  the  House.  That  is  a  function  given  to  the 
Clerk,  so  he  exercises  a  ministerial  function  at  my  direction. 

Chairman  Hamilton.  Those  functions  will  be  shifted  to  you  in 
time,  will  they? 

General  Wishart.  Yes. 

Chairman  Hamilton.  I  am  not  sure  of  the  proper  channel  for  all 
of  this.  My  question  to  you  may  be  better  directed  towards  the 
people  to  whom  you  report  in  the  House.  As  I  understand,  you 
report  through  the  House  Administration  Committee. 

General  Wishart.  Specifically,  the  Subcommittee  on  Administra- 
tive Oversight. 

Chairman  Hamilton.  That  is,  in  fact,  Mr.  Rose  and  Mr.  Thomas, 
is  that  right? 

General  Wishart.  Yes,  and  there  are  two  other  members  of  that 
subcommittee,  Mr.  Barrett  and  Mr.  Clay. 

Chairman  Hamilton.  Very  good. 

Do  you  have  anything  to  do  with  the  Senate  at  all? 

General  Wishart.  I  do  not.  The  Office  of  Telecommunications, 
which  I  mentioned,  has  not  yet  transferred.  Of  course,  they  have 
an  interface  through  the  telephone  exchange,  which  is  a  joint  orga- 
nization with  the  Senate.  So,  if  and  when  it  transfers  to  me,  I  will 
have  some  interface  there. 

I  have  met  with  Ms.  Pope.  I  have  gone  over  and  met  with  the 
Secretary  of  the  Senate,  and  with  others.  I  have  gone  over  and  vis- 
ited their  restaurant  system;  one,  to  get  to  know  the  individuals 
and  to  share  information;  and  two,  to  learn  a  little  better  about 
how  they  operate.  That  has  really  been  the  extent  of  my  interface 
with  the  Senate. 

Chairman  Hamilton.  Do  you  see  any  great  efficiencies  to  be 
achieved  by  combining  these  administrative  functions  of  the  House 
and  the  Senate,  or  is  that  just  not  possible? 

General  Wishart.  In  five  months  it  is  hard  for  me  to  be  terribly 
certain  of  what  might  be  useful.  I  think  the  first  question  is  to  de- 
termine what  it  is  that  we  want  to  accomplish,  if  indeed  that  is 
considered  to  be  an  appropriate  decision,  and  to  understand  what 
the  differences  are  and  whether  not  or  they  should  remain  differ- 
ent. 

Obviously,  there  can  be  efficiencies  achieved  by  combining  activi- 
ties on  both  sides  through  both  bodies,  but  then  it  requires  a  cer- 
tain acceptance  of  commonalities  of  procedures  and  processes.  That 
may  or  may  not  be  desirable,  and  indeed  even  effective. 

I  would  say  that,  on  the  face  of.it,  most  offices  offer  an  opportu- 
nity to  be  looked  at,  because  I  don't  see  how  those  processes  and 
procedures  are  terribly  different  on  one  side  or  the  other. 

Chairman  Hamilton.  I  have  a  question  that  has  been  submitted 
to  me.  I'll  read  it  to  you. 

The  Secretary  of  the  Senate  is  developing  a  financial  manage- 
ment system  that  will  standardize  the  vouchers  that  committees 
and  personnel  offices  use,  and  would  link  the  committees  and  per- 
sonnel offices  with  the  disbursing  office  via  computer.  This  would 
enable  the  disbursing  office  to  take  voucher  information  and  gener- 
ate a  check  and  create  an  entry  to  the  Secretary  of  the  Senate's 
report,  without  reentering  any  data.  Currently,  they  re-enter  the 
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information  twice,  once  on  the  check,  and  once  for  the  report  of  the 
Secretary  of  the  Senate. 

The  Secretary  of  the  Senate  is  estimating  that  the  new  system 
will  save  nearly  $300,000  per  year,  simply  by  standardizing  the  way 
information  is  entered  and  transmitted  to  the  disbursing  office.  Are 
you  aware  of  that,  and  have  you  given  any  thought  to  that  type  of 
system  for  the  House? 

General  Wishart.  I  am  aware  that  is  ongoing.  We  are  doing  a 
similar  thing  in  the  House.  The  Office  of  Finance  had  initiated  that 
before  I  came  here;  an  approach  that  would  be  similar  to  that.  I  am 
not  certain  of  the  specifics,  but  unfortunately,  I  think  the  system 
the  House  is  exploring  and  moving  in  is  different  from  the  one  in 
the  Senate.  I  believe  that  is  true. 

Chairman  Hamilton.  How  is  the  Clerk's  report  currently  pro- 
duced? 

General  Wishart.  I  can't  answer  that  specifically,  Mr.  Chairman. 
I  don't  know. 

General  Wishart.  Okay.  Thank  you  very  much,  General. 

Mr.  Dreier? 

Mr.  Dreier.  Thank  you  very  much,  Mr.  Chairman. 

General  it  is  nice  to  see  you  again.  You  may  recall  that  I  had  the 
privilege  of  serving  under  our  minority  leader  on  the  committee 
which  conducted  the  interview  process  for  the  new  slot.  As  I  said  in 
my  opening  remarks,  we  are  very  pleased  that  you  are  here.  You 
are  doing  a  fine  job. 

As  Chairman  Hamilton  has  pointed  out,  this  is  obviously  a  new 
position.  Could  you  share  for  our  Committee  what  has  been  the 
greatest  surprise,  the  greatest  disappointment,  any  thoughts  that 
you  might  have? 

You  have  taken  on  a  completely  new  position,  the  likes  of  which 
this  institution  has  never  seen  before.  You  have  done  it  now  for 
five  months.  I  wonder  if  you  could  share  with  us  some  of  your 
thoughts?  You  know  what  brought  this  whole  thing  about,  the  es- 
tablishment of  your  post.  I  wonder  if  you  could  share  with  us  some 
of  your  thoughts  on  that? 

General  Wishart.  Without  being  flip,  I  think  I  was  surprised 
that  some  decisions  take  as  long  as  they  do.  I  was  sometimes  ac- 
cused in  the  Army  that  decisions  have  a  halflife  of  six  months  in 
the  Pentagon,  but  I  was  surprised  that  some  decisions  have  taken 
as  long  as  they  have. 

Mr.  Dreier.  Can  you  give  any  examples? 

General  Wishart.  Well,  I  think  just  the  process  of  going  forward 
with  the  transfer  of  certain  activities.  Once  they  had  been  laid  out, 
I  thought  would  occur. 

I  have  had  a  few  requests  that  have  up  before  the  Committee  for 
handling  for  a  couple  of  months  now  that  haven't  been  acted  upon. 
They  are  simple  things;  they  are  not  earth-shattering,  but  they 
seem  to  take  a  while.  They  seem  to  me  to  be  the  kinds  of  things 
that  ought  not  to  encompass  a  great  deal  of  thought  in  order  to  ap- 
prove them:  Certain  purchase  orders,  or  certain  other  requests  for 
items. 

Having  said  that  though,  in  fairness,  as  I  said  in  my  remarks,  I 
was  also  surprised  that  it  was  smoother  than  it  would  be.  I  antici- 
pated even  more — I  don't  know  if  difficulties  is  the  right  word — but 
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more  of  a  mine  field  to  be  negotiated  between  both  sides.  I  have 
had  some  of  that,  but  generally  I  think  there  has  been  an  approach 
that  has  been  one  of  ensuring  that  we  are  all  are  pointed  toward 
the  same  objective.  Both  the  ranking  minority  member  and  the 
chairman  have  really  insisted  on  being  bipartisan  in  that  regard. 

Mr.  Dreier.  Are  there  certain  items  that  you  would  like  to  see 
brought  under  your  jurisdiction?  I  know  that  Lee  alluded  to  this. 
This  is  just  between  us,  I  don't  plan  to  share  it  with  anyone,  so  you 
won't  be  stepping  on  any  feet.  I  wondered  if  there  are  any  particu- 
lar items  that  maybe  fall  within  the  jurisdiction  of  someone  else 
here  in  the  Capitol  that  you  would  like  to  see  fall  under  the  juris- 
diction of  your  operation? 

General  Wishart.  Mr.  Vice  Chairman,  to  be  perfectly  honest,  I 
took  this  in  bites.  It  is  a  big  elephant.  The  first  step,  when  I  laid 
out  the  schedule,  was  to  take  those  items,  or  those  entities,  which 
were  listed  in  the  resolution,  H.R.  423,  and  lay  out  a  schedule  for 
their  orderly  transfer. 

I  informed  the  chairman  and  the  ranking  minority  member  at 
that  time  that  I  thought  that  my  charter  included  the  requirement, 
certainly  the  opportunity,  to  recommend  to  them  additional  activi- 
ties or  organizations  that  I  thought  ought  to  transfer.  I  told  them 
that  I  would  prefer  to  wait  on  making  those  recommendations  until 
I  had  gotten  through  this  first  effort  of  moving  with  the  organiza- 
tions that  were  scheduled  for  transfer,  or  at  least  listed  for  initially 
for  transfer. 

As  you  perhaps  are  aware,  the  Roll  Call  had  an  article  in  the 
paper  a  week  or  so  about  the  minority  and  majority  printer  shops 
transferring.  I  don't  know  if  that  will  or  will  not  occur,  but  that 
wasn't  in  the  original  resolution.  I  didn't  ask  for  those,  and  I  would 
suspect  that  I  know  I  will  have  questions  with  regard  to  what  ex- 
actly I  am  supposed  to  do  with  them  when  they  do  transfer. 

I  am  not  prepared  to  say  that  I  think  that  they  should  or 
shouldn't.  I  could  offer  observations  as  a  citizen,  or  a  taxpayer,  but 
I  don't  know  that  I  that  I  am  prepared  to  do  so  as  the  Director. 

Mr.  Dreier.  Chairman  Hamilton  made  mention  of  some  the 
areas  over  which  your  office  has  responsibility.  I  noticed  the  other 
day  that  the  restaurant  system  is  running  a  profit  now,  except  for 
the  specific  Members'  dining  room.  Lee  mentioned  that.  I  wondered 
what  thoughts  you  might  have  about  that? 

General  Wishart.  I  have  looked  over  the  numbers.  I  was  asked 
by  a  reporter  to  comment  before  the  article  in  Roll  Call  appeared 
about  those  numbers.  I  told  him  at  that  time  that  I  wasn't  pre- 
pared to  stand  behind  the  numbers  until  I  had  a  chance,  myself,  to 
go  through  them. 

Presuming  they  are  accurate — and  I  have  gone  through  those 
statements — you  are  right,  the  dining  room,  in  particular,  is  a 
much  less  profitable  entity  than  any  of  the  other  activities  in  the 
restaurant.  When  you  look  at  the  financial  report,  it  is  difficult  for 
that  to  ever  be  profitable  when  the  labor  costs  are  two  and  a  half 
times,  roughly,  what  the  gross  sales  are. 

In  point  of  fact,  as  sales  go  up  in  the  dining  room,  the  loss  gets 
greater.  You  don't  make  money  by  doing  more  business  there. 
There  is  a  problem  associated  with  that.  I  am  not  the  smartest  guy 
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in  the  world,  but  I  learned  that  from  my  father  a  long  time  ago.  If 
you  spend  more  than  you  bring  in,  you  are  going  to  lose  money. 

Mr.  Dreier.  I  asked  that  question  just  to  follow  on  this  statement 
of  a  Member  calling  you  and  recommending  someone  for  a  job.  I 
wondered  if  you  are  particularly  sensitive  about  this  Member's 
dining  room  thing? 

General  Wishart.  I  am  sensitive  with  regard  to  that,  as  well  as  I 
am  anything  else  that  is  under  my  jurisdiction.  I  would  guess  that 
specifically  you  are  getting  at  the  fact  that  the  Members  have  par- 
ticular feeling  about  how  the  dining  room  ought  to  be  run.  Is  that 
correct? 

Mr.  Dreier.  Yes,  but  I  guess  what  I  am  asking  is  should  that 
transcend  some  other  items,  because  it  is  particularly  a  Members' 
dining  room,  over  some  of  the  other  services  over  which  you  have 
responsibility? 

General  Wishart.  I  don't  think  it  impacts  on  me  personally,  or 
on  my  responsibilities,  any  more  so  than  anything  else,  at  least  in 
terms  of  the  recommendations  that  I  will  make.  I  am  not  going  to 
be  rolled  over  on  what  recommendations  I  make. 

I  recognize  though,  as  well,  that  may  not  be  my  decision.  The  de- 
cision on  some  aspects  of  the  policy  associated  with  how  it  will  op- 
erate may  very  well  not  be  mine.  Policy  decisions  are  not  mine  to 
make.  I  realize  that. 

The  execution  of  that  policy  is  mine,  and  whenever  I  find  that  it 
is  inefficient,  less  than  effective,  or  is  not  cost  effective,  I  am  cer- 
tainly going  to  make  recommendations  to  the  leadership  through 
the  Subcommittee  on  Oversight  in  that  regard. 

Mr.  Dreier.  Thank  you  very  much,  General. 

Thank  you,  Mr.  Chairman. 

Chairman  Hamilton.  Ms.  Dunn? 

Ms.  Dunn.  Thank  you,  Mr.  Chairman. 

General  I'd  like  to  follow  up  on  David's  question  on  the  dining 
room.  As  you  know,  many  of  us  supported  the  decision  to  turn  the 
operations  of  all  the  dining  facilities  over  to  you,  because  we  felt 
that,  on  House  Administration,  we  had  neither  the  time  nor  the  ex- 
pertise to  focus  on  this  as  much  as  we  believe  it  needs  focusing. 
Some  of  us  support  a  decision  to  contract  out  the  dining  room  fa- 
cilities. 

I  wonder  if  you  could  describe  for  us  the  process,  since  the  time 
that  you  were  selected  to  be  the  nonpartisan  administrator,  of  the 
dining  room  situation  itself,  what  the  decision  was  that  was  made, 
where  it  stands  now,  and  what  your  responsibility  will  be  in  decid- 
ing what  should  happen  next  to  the  dining  room? 

General  Wishart.  I  am  not  fully  familiar  with  what  transpired 
prior  to  my  assuming  the  responsibility  for  the  House  restaurant 
system.  I  was  informed  of  some  of  the  activities  that  were  ongoing 
with  regard  to  researching  the  efficacy  of  contracting  out  all  or 
parts  of  the  House  restaurant  system.  I  was  informed  of  some  of 
that. 

I  was  given  some  information  on  the  financial  status  of  the  res- 
taurant, and  on  parts  of  the  restaurant.  But  prior  to  the  first  of 
June,  I  did  not  have  all  of  the  details.  Subsequent  to  that,  I  have 
gotten  a  lot  more  information. 
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I  have  probably  spent  about  40  percent  of  my  time,  in  one  way  or 
another,  involved  in  trying  to  learn  about  the  restaurants.  I  have 
been  meeting  with  each  of  the  managers,  touring  all  the  facilities, 
meeting  with  employees,  and  doing  a  lot  of  reading.  I  mentioned 
before  you  came  in,  Ms.  Dunn,  I  had  done  a  cash  count,  and  at 
least  had  the  managers  conduct  an  initial  inventory  of  assets  avail- 
able on  each  of  the  facilities. 

Where  do  we  go  from  here?  I  have  said  that  at  the  point  at 
which  I  take  it  over,  I  will  review — I  have  said  this  to  the  employ- 
ees and  the  managers — the  operations  of  all  of  the  facilities  and 
the  system  as  a  whole,  and  one  of  the  options  is,  and  remains,  con- 
tracting out. 

Whatever  we  do  has  to  be  packaged  in  a  way  that  will  make  it 
something  that  a  potential  contractor  would  find  is  going  to  be  ad- 
vantageous. He  has  to  be  able  to  operate  in  a  manner  in  which  he 
or  she  can  be  reasonable  certain,  not  absolutely,  but  at  least  have 
some  degree  of  certainty,  that  they  are  going  to  able  to  make  a 
profit. 

I  haven't  yet  reached  a  point  where  I  would  be  able  to  put  to- 
gether a  request  for  a  proposal.  I  still  have  a  lot  more  information 
to  gather  on  that  regard.  I  would  hope  that  in  the  next  few  months 
I  will  be  able  to  do  that. 

I  would  also  point  out  that  as  I  recollect  and  read  in  the  minutes 
of  the  committee  meeting  that  made  the  decision  to  transfer  the 
restaurant,  there  was  direction  that  the  policy  governing  the  em- 
ployees would  be  addressed  by  the  Subcommittee  on  Personnel  and 
Police,  I  believe,  and  that  I  was  to  run  the  restaurant  as  is  until  I 
received  guidance  on  what  that  policy  would  be. 

I  believe,  although  I  have  not  seen  this  specifically,  that  I  have 
the  charter  to  participate  with  that  Subcommittee  on  the  develop- 
ment of  those  policies.  I  certainly  think  I  ought  to,  if  I  am  going  to 
influence  what  those  policies  would  be  so  that  we  could  have  some- 
thing that  would  indeed  be  potentially  profitable  for  a  future  con- 
tractor. 

Until  I  have  that  policy,  Ms.  Dunn,  I  think  I  will  continue  to  op- 
erate the  restaurant  system  in  its  current  configuration. 

Ms.  Dunn.  Would  it  be  under  your  aegis,  General,  to  order  an 
audit  on  the  restaurant,  or  do  you  think  such  an  audit  is  neces- 
sary? 

General  Wishart.  I  think  it  would  be.  I  have  discussed  it  with 
the  GAO.  In  fact,  once  I  learned  I  was  going  to  take  it  over  I  had  a 
meeting  with  the  GAO  personnel  and  discussed  the  issue  of  an 
audit.  Their  concern  is  that  they  -don't  feel  they  have  a  base-line 
against  which  they  can  then  do  a  realistic  audit,  specifically  with 
regard  to  inventory. 

I  am  working  with  them  to  determine  what  it  is,  indeed,  that  I 
will  have  to  do.  Specifically  it  gets  to  the  business  of  what  the 
value  of  the  inventory  is.  Apparently,  we  do  not  have  a  value  as- 
signed to  the  particular  items  of  inventory. 

I  have  seen  the  1986  inventory.  I  have  not  seen  the  one  that  I 
understand  was  done  in  1991,  when  it  transferred  to  the  Commit- 
tee from  Service  America.  I  have  not  yet  gotten  my  hands  on  that, 
so  I  don't  know  the  degree  to  which  I  can  work  from  that  and  es- 
tablish some  value  against  which  then  the  GAO  could  audit. 
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If  I  could  do  that,  I  think  then  they  could  do  a  useful  audit 
against  the  status  in  1991,  and  give  me  some  idea  of  where  we 
stand. 

Mr.  Dreier.  Good.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Chairman  Hamilton.  Thank  you  very  much,  General.  We  are 
very  pleased  to  have  had  you. 

Our  next  witness  is  Representative  Bill  Thomas,  who  has  ably 
represented  the  20th  District  of  California  since  1978.  He  is  the 
ranking  Republican  on  the  House  Administration  Committee. 

Bill,  we  are  very  pleased  to  have  you.  We  thank  you  for  joining 
us  this  morning  at  the  Joint  Committee.  You  may  proceed,  sir,  as 
you  choose. 

STATEMENT  OF  HON.  WILLIAM  M.  THOMAS,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Thomas.  Mr.  Chairman,  thank  you  very  much,  and  Vice 
Chairman  Dreier,  and  Representative  Dunn,  who  is  also  a  newly 
elected  Member  of  Congress,  newly  elected  Member  of  the  House 
Administration  Committee,  and  a  member  of  the  this  Joint  Com- 
mittee. 

I  would  tell  the  Chairman  that  I  have  a  great  interest  in  the  pro- 
ceedings, not  only  in  front  of  this  committee,  but  the  deliberations 
of  this  committee  as  it  moves  forward  with  its  concept  of  a  reorga- 
nization for  the  House  of  Representatives  and  the  United  States 
Senate.  By  training  and  inclination  I  have  a  great  interest  in  the 
work  product  of  this  committee. 

By  profession  and  training,  I  am  a  professor  of  political  science, 
and  have  plied  that  trade  for  about  a  decade.  I  was  elected  to  the 
State  Legislature  in  California,  and  moved  to  the  Rules  Committee 
of  the  Assembly,  which  as  a  major  portion  of  its  function  carries 
out  work  very  similar  to  the  House  Administration  Committee. 

The  Chairman  might  recall  in  the  97th  Congress  I  was  privileged 
to  serve  with  him  on  the  Committee  on  Standards  of  Official  Con- 
duct as  a  freshman  Member.  We  heard  testimony,  and  in  fact  were 
required  to  vote  on  the  removal  of  Members  of  the  House  of  Repre- 
sentatives, which  was  not  only  a  difficult  and  traumatic  experi- 
ence, but  one  which  sobered  me  up  very  much  about  the  bipartisan 
work  that  this  House  could  do  when  it  had  to  do  it. 

Following  that  service,  I  moved  to  the  House  Administration 
Committee,  and  for  over  a  decade  now  I  have  been  on  the  Commit- 
tee, moving  up  the  various  chairs.  I  want  to  relate  some  of  the  ex- 
periences that  I  have  had  personally  working  on  House  Adminis- 
tration. 

I  have  shared  a  working  relationship  with  the  now  chairman  of 
the  full  committee,  Charlie  Rose  of  North  Carolina,  from  almost 
the  beginning,  when  he  was  the  chairman  of  the  Office  Systems 
Subcommittee  and  I  was  the  ranking  member.  It  was  our  duty  in 
the  decade  of  the  1980s  to  attempt  to  overhaul  the  operation  of  the 
House  and  bring  it  into  the  late  twentieth  century  in  terms  of  the 
use  of  computers,  and,  most  especially,  that  very  difficult  job  we 
had  of  completely  redoing  the  House  of  Representatives'  telephone 
system. 
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That  overhaul  was  in  part  motivated  by  the  Federal  court  deci- 
sions to  break  up  Ma  Bell.  It  was  clearly  cheaper  for  us  to  be  our 
own  phone  company  following  that  decision  than  to  farm  it  out. 
Secondly,  the  phone  system  of  the  entire  Capitol  was  outdated. 

I  recall  the  spirited  discussions  about  whether  or  not  we  ought  to 
pull  optical  cable  along  with  the  twisted  copper  wires,  and  I  was 
successful  along  with  the  Chairman  in  making  sure  that  we  pulled 
the  optical  cable.  This  gives  us  enormous  capability  of  data  trans- 
fer, which  we  would  not  have  had,  had  the  traditional  and  custom- 
ary view  prevailed. 

Mr.  Dreier  and  Mr.  Hamilton  will  recall  the  upheaval  of  redo- 
ing the  telephone  system.  Probably  nothing  is  more  personal  to  the 
Members  than  the  fact  that  their  phones  may  not  be  working  the 
way  they  remembered  them.  Telephones  are  extremely  important 
to  communications  with  constituents  and  other  Members. 

We  compared  this  as  being  a  little  akin  to  rewiring  a  carrier  on 
the  high  seas  while  planes  were  landing  and  taking  off.  So,  there 
were  some  difficulties  with  it. 

There  was  the  continuing  realization  that  the  old  traditional 
structure  of  a  Member's  office  was  changing  rapidly,  not  just  in  the 
move  toward  computers,  but  in  the  changing  relationship  between 
the  Members'  district  offices  and  their  Washington  offices.  Histori- 
cally the  district  office  was  one  completely  separate,  not  just  in 
terms  of  the  communications  capabilities,  but  in  terms  of  the  fi- 
nancing as  well. 

Over  the  decade  of  the  1980s  we  integrated  the  district  office 
with  the  Washington  office,  not  just  from  a  communications  point 
of  view  on  a  real  time  basis,  but  also  from  a  financial  point  of  view. 
There  was  a  restructuring  of  the  Members'  financing  to  create 
flexibility  for  that  Member  to  either  move  more  toward  computers, 
or  more  toward  people. 

That  shared  experience  through  the  1980s  laid  the  ground  work 
for  the  ability  of  the  Director  of  Non-Legislative  and  Financial 
Services  to  appear  before  you,  Mr.  Chairman.  That  is  a  chapter  I 
want  to  spend  just  a  minute  on. 

The  House  went  through  a  very  difficult  period  over  the  so-called 
House  Bank,  Sergeant  at  Arms  Disbursing  Office,  and  the  Post 
Office.  Those  two  structures  are  perhaps  best  described  as  vestigial 
remains  from  the  past.  The  House  of  Representatives  is  a  time  hon- 
ored and  traditionally  bound  institution.  In  some  respects  that  is 
very  positive.  In  others,  it  has  been  extremely  detrimental,  as  is  ob- 
vious after  the  fact. 

For  a  long  time,  the  Chairman  and  I  have  tried  to  build  up  a 
background  of  trust  and  understanding  among  leadership  on  both 
sides  of  the  aisle,  even  as  the  Democrats  have  changed  Speakers 
relatively  frequently  over  the  last  several  Congresses.  We  have 
tried  to  communicate  to  the  political  leadership  that  there  were  a 
number  of  tasks  being  performed  under  the  partisan  structure  that 
made  no  sense  to  those  of  us  who  were  dealing  with  the  ongoing 
administrative  operations  of  the  House. 

The  more  that  we  dealt  with  it,  the  more  we  saw  that  there  were 
clearly  problems  there.  One  was  that  the  policy  was  not  being 
made  by  the  elected  representatives,  or  even  the  staff  of  the  elected 
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representatives.  It  was,  rather,  being  made  by  an  archaic  structure 
of  officers  of  the  House,  which  itself  had  gotten  out  of  hand. 

To  shorten  the  testimony,  Mr.  Chairman,  the  House  in  its 
wisdom,  in  1992,  saw  fit  to  pass  a  resolution  which  agreed  with 
that  assessment — that  there  were  a  number  of  functions  carried  on 
institutionally  which  need  not  be  carried  on  in  a  partisan  way.  I 
have  to  tell  that  I  was  not  as  elated  as  I  would  have  liked  to  have 
been  in  the  passage  of  that  resolution.  One,  because  it  was  put  to- 
gether rather  hastily.  Areas  were  identified  that  clearly  should  go 
under  the  Director,  other  areas  were  not,  in  large  part  because  of 
oversight,  or  a  failure  to  understand  the  way  in  which  the  institu- 
tion operates. 

Secondly,  there  was  the  desire  to  utilize  the  Director's  office  as 
device  to  shift  focus  from  the  partisan  officers  and  perhaps  the  fail- 
ures of  everyone  to  carry  out  activities  in  the  most  positive  and 
constructive  way.  There  was  a  degree  of  reluctance  on  the  part  of 
some  in  the  Democratic  party  to  create  a  structure  which  was  truly 
a  shared  power  structure. 

In  the  last  Congress,  there  was  a  provision  in  the  Rules  of  the 
House,  passed  by  the  Democratic  Caucus,  which  said  that  this  bi- 
partisan oversight  subcommittee,  which  was  to  be  composed  equal- 
ly of  Democrats  and  Republicans,  was  to  make  policy.  But  when 
this  evenly  divided  oversight  committee  could  not  agree  on  a  ma- 
jority of  votes;  if  there  was  a  tie,  that  tie  vote  decision  was  to  go  to 
the  full  partisan  Committee  on  House  Administration,  and  a  parti- 
san decision  would  determine. 

That  was  obviously  very  troublesome  to  those  of  us  who  thought 
we  had  finally  succeeded  in  getting  people  to  understand  that  there 
ought  not  to  be  a  Democratic  or  Republican  way  to  run  the  Post 
Office,  or  to  run  the  restaurant,  or  to  run  a  number  of  other  serv- 
ices. I  am  very  pleased  to  say  that  was  changed  at  the  beginning  of 
this  Congress,  through  much  moral  suasion  and  explaining  of  con- 
cerns about  what  may  or  may  not  happen.  Number  one,  experi- 
ment probably  would  not  have  gone  forward. 

Democrats  changed  the  rules,  which  I  think,  although  not  highly 
publicized  around  here,  is  one  of  the  more  significant  things  that 
has  occurred  in  this  institution,  and  preceded  your  structure  and 
your  suggested  changes.  The  rules  now  say  that  in  this  equally  di- 
vided, bipartisan  oversight  subcommittee,  if  Democrats  and  Repub- 
licans can't  work  out  a  majority  position,  the  issue  dies.  As  in  all 
parliamentary  bodies,  a  tie  vote  loses. 

What  happens  is  an  interesting  dynamic.  All  of  a  sudden,  those 
who  are  used  to  opposing  for  the  sake  of  opposing  have  to  get  seri- 
ous, because  if  they  continue  to  do  that,  nothing  happens.  In  addi- 
tion to  that,  those  who  are  used  to  governing,  whether  or  not  it  is 
with  logic  or  reason,  but  simply  because  they  have  a  majority  of 
the  votes,  have  to  back  up  a  little  bit,  because  if  they  continue  that 
kind  of  behavior  without  sufficient  rationale  to  convince  others, 
nothing  happens. 

The  dynamic  of  that  has  been  very  positive.  It  is  a  lesson  that  I 
think  should  be  first  of  all  elevated  to  a  little  higher  level  so  that 
the  press  and  the  American  people  understand  that  today,  in  more 
and  more  areas  of  this  institution,  Democrats  and  Republicans  are 
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working  together  to  solve  problems,  because  if  they  do  not,  they 
won't.  That  is  a  very,  very  positive,  useful  learning  experience. 

Let  me  just  say  that  I  think  you  can  carry  it  over  to  your  job, 
Mr.  Chairman  and  Mr.  Vice  Chairman.  One  of  the  concerns  that  I 
have  observed  personally  is  that  there  is  a  degree  of  fear  on  the 
part  of  the  majority  party  to  allow  the  majority  of  the  institution 
to  play  a  significant  determining  and  deciding  role,  oftentimes.  It  is 
the  majority  of  the  majority  party  that  wants  to  control. 

If  you  are  looking  for  the  majority  of  the  institution  to  back  up 
some  of  the  changes  that  I  hope  will  be  controversial  that  come  out 
of  this  committee,  that  will  be  fundamental  in  terms  of  its  change, 
that  might  be  opposed  by  individuals  who  are  more  comfortable 
with  the  traditional  power  structure,  i.e.  committee  chairmen — and 
I  extend  that  to  ranking  members,  in  terms  of  a  power  structure  as 
well — there  is  a  majority  out  there.  It  may  not  be  a  majority  of  the 
Democrat  Party,  of  the  majority  party.  It  may  not  be  a  majority  of 
the  minority  party,  the  Republican  Party,  but  it  will  be  a  majority 
of  the  House.  That  should  be  the  group  that  this  committee  ad- 
dresses itself  to. 

You  should  push  for  a  voting  procedure  on  whatever  changes  you 
advocate  so  that  you  can  get  a  response  from  the  majority  of  the 
House. 

I  have  seen  a  bumper  sticker  on  a  number  of  cars  around  here. 
My  guess  is  that  a  majority  of  them  are  liberals,  because  the 
bumper  sticker  says,  "If  you  want  peace,  work  for  justice."  I  don't 
think  that  is  necessarily  a  liberal  position.  I  think  it  is  a  very  en- 
lightened position. 

While  we  advocate  competition  among  nations,  and  we  advocate 
competition  among  business,  and  we  are  trying  to  reorganize  the 
health  system  in  the  U.S.  to  make  sure  there  is  competition,  we 
don't  like  competition  inside  the  committees,  and  inside  the  struc- 
ture of  the  House.  I  think  we  need  more  competition,  because  com- 
petition, although  difficult,  brings  about  a  certain  kind  of  peace. 
That  is  the  belief  that  you  had  an  honest  opportunity  to  effect  an 
outcome. 

If  you  do  have  an  honest  ability  to  effect  an  outcome,  and  you 
fail,  you  understand  that  the  next  time  you  have  an  honest  oppor- 
tunity to  effect  the  outcome.  That  brings  about  a  certain  kind  of 
peace.  To  bring  about  that  peace,  you  really  need  to  work  for  jus- 
tice. 

You  have  a  significant  number  of  votes  ready  to  support  what- 
ever significant  change  this  committee  offers,  if  in  fact  justice  is 
better  served  in  the  subcommittee  structure,  in  the  committee 
structure,  in  the  rules  of  the  House,  in  the  way  in  which  votes  are 
taken  in  the  Rules  Committee  and  on  the  floor. 

If  you  want  peace,  if  you  want  to  move  away  from  the  partisan 
bickering,  I  would  ask  this  committee  to  work  for  justice.  Structur- 
ing justice,  I  think,  will  bring  about  a  move  toward  the  center  of 
the  House,  toward  a  majority  of  the  House,  not  just  a  majority  of 
one  particular  party. 

That,  Mr.  Chairman,  I  think  is  the  most  important  job  of  this 
committee.  There  have  been  previous  committees  looking  at  the 
facts,  coming  up  with  restructuring  plans,  some  of  which  are  better 
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than  others.  A  number  of  them  would  have  been  useful.  The  prob- 
lem was  they  couldn't  get  them  passed. 

They  couldn't  get  them  passed  because  they  were  playing  majori- 
ties of  majorities.  The  only  majority  I  think  we  should  really  focus 
on  is  a  majority  of  the  whole  House.  It  is  possible  to  move  in  that 
direction  with  reforms  which  work  for  justice,  in  terms  of  the 
structure  of  the  House,  which  will  bring  about  the  peace  that  all  of 
want  from  the  partisan  bickering. 

Please  take  a  look  at  the  model  which  is  now  an  island  of  sanity, 
which  has  said,  "Share  equally  in  governing  the  areas  of  non-legis- 
lative and  financial  services."  Work  to  require  a  majority.  Because 
if  you  fail,  nothing  gets  done.  It  is  a  very  positive  experience.  It  has 
been  worthwhile.  It  will  continue  to  be  rewarding. 

I  believe  it  will  bring  dividends  to  the  House  in  taking  these 
areas  that  are  not  necessary  for  legislative  control  and  putting 
them  under  the  control  of  a  broad-based  structure,  which  allows 
input,  in  which  if  you  lose,  you  lost  because  you  didn't  have  the 
meritorious  position.  If  you  can  bring  that  about,  Mr.  Chairman, 
you  have  provided  a  great  service,  not  only  to  this  institution,  but 
to  the  American  people. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Thomas  is  printed  in  the  Appen- 
dix.] 

Chairman  Hamilton.  Bill,  thank  you  very  much  for  your  testi- 
mony. 

Your  statement,  of  course  will  be  entered  into  the  record  in  full. 
I  was  glancing  through  that  statement,  and  especially  the  portion 
of  it  dealing  with  the  specific  improvements  that  come  about  under 
this  bipartisan  approach  that  you  and  Chairman  Rose  deserve 
much  credit  for. 

Were  you  here  when  Wayne  Hays  was  here,  or  did  you  come 
after  his  time? 

Mr.  Thomas.  I  came  after  Wayne  Hays,  but  the  stories  remained. 

Chairman  Hamilton.  Those  stories  were  very  much  in  my  mind 
as  you  were  giving  your  testimony.  Perhaps  you  have  to  have  the 
perspective  of  the  Wayne  Hays  era  to  fully  appreciate  what  you 
and  Chairman  Rose  have  accomplished.  I  commend  you  both  for 
that  kind  of  leadership.  It  has  been  remarkable  and  refreshing. 

As  you  have  suggested,  it  has  set  a  very  good  model  for  us.  You 
have  given  us  very  sound  advice.  The  chief  thing  to  say  is  that  the 
kind  of  approach  that  you  and  Chairman  Rose  have  initiated  in  the 
House  Administration  Committee  really  has  brought  about  re- 
markable changes  in  this  institution  in  the  area  that  you  have  in- 
fluence and  control  over.  All  of  us  commend  you  for  that.  You  have 
set  a  good  example  for  this  committee. 

Mr.  Dreier? 

Mr.  Dreier.  Thank  you  very  much,  Mr.  Chairman. 

As  I  listened  to  your  excellent  testimony,  Bill,  on  justice  and 
peace,  I  was  naturally  brought  to  the  testimony  of  Chairman  Rose. 
Chairman  Rose  talked  about  the  problem  of  oversight  of  the  Cap- 
itol Police.  I  wondered  if  you  shared  his  concern,  and  what 
thoughts  you  might  have  on  that? 

Mr.  Thomas.  Thank  you,  David. 
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I  do.  It  is  one  of  the  ongoing  problems  that  we  have  as  an  institu- 
tion, as  a  legislative  body,  that  clearly  has  priorities  in  terms  of 
what  we  need  to  deal  with.  It  is  legislation,  shaping  laws  that  efflu- 
ence the  lives  of  Americans. 

This  particular  committee,  House  Administration,  does  a  lot  of 
nuts  and  bolts  stuff  that  brings  about  the  ability  of  the  House  to 
deal  with  that  issue.  One  of  them  is  overseeing  a  structure  that  is  a 
little  akin  to  a  city  or  a  county.  We  have  a  number  of  services  that 
are  simply  essential,  and  need  to  be  provided.  One  of  them  is 
police. 

My  concern  is  that  we  have  a  structure  that  has  developed  over 
time  which  is  very  much  akin  to  the  problems  that  finally  came  to 
the  surface  in  the  Sergeant  at  Arms  and  in  the  Post  Office.  Those 
who  are  charged  with  the  policy  are  not  as  on  top  of  the  proceed- 
ings as  much  as  they  should  be. 

There  are  a  number  of  folks  who  believe  that  the  kinds  of  deci- 
sions that  the  police  deal  with  should  be  left  to  the  "professionals." 
I  believe  that  is  a  recipe  for  disaster,  because  the  Post  Office  was 
left  to  the  "professionals;"  the  Sergeant  at  Arms  disbursing  office 
was  left  to  the  "professionals."  Ultimately,  we  are  responsible  for 
the  decisions  made  by  these  professionals.  Therefore,  the  ultimate 
policy  decision  should  be  in  our  hands. 

It  is  not  a  pleasant  job.  It  is  not  an  easy  job.  It  is  an  enormously 
time  consuming  job.  But  if  there  are  individuals  who  understand 
what  the  Capitol  Police  do,  it  is  essentially  one  which  has  to  be 
overseen  by  elected  Members.  I  would  strongly  endorse  the  Chair- 
man's suggestion  that  we  change  the  structure  of  the  police  board 
to  make  sure  that  the  oversight  and  the  policy  structure  of  the 
Capitol  Police  is  tied  more  closely  to  elected  representatives. 

Mr.  Dreier.  Your  reason  for  being  here  is  to  specifically  deal 
with  this  Administration  Committee.  You  have  an  expertise  which 
is  far  ranging,  and  you  have  both  observed  and  participated  in  the 
activities  of  this  institution  for  many  years. 

I  understand  that  you  have  recently  completed  a  study  dealing 
with  joint  committees.  Could  you  share  some  of  your  findings  with 
us? 

Mr.  Thomas.  Yes.  One  of  the  advantages  of  being  on  House  Ad- 
ministration is  that  the  jurisdiction  is  far  reaching  and  allows  you 
to  examine  a  great  number  of  areas. 

Mr.  Dreier.  We  have  found  that  being  on  almost  any  committee, 
the  jurisdiction  can  be  far  reaching  and  extend  to  almost  any  area. 

Mr.  Thomas.  That  is  true. 

My  other  committee  being  Ways  and  Means,  I  fully  appreciate 
the  jealousies  by  which  the  jurisdictions  of  the  committees  are 
guarded  on  the  authorizing  end  of  it.  But  when  you  come  to  a  com- 
mittee which  deals  with  the  finances  of  a  significant  portion  of  the 
funding  of  every  committee,  except  for  the  Budget  and  Appropria- 
tions Committee,  you  begin  to  look  at  the  broader  jurisdictional 
question  in  a  slightly  different  way. 

Our  job  is  to  make  sure  that  committees  get  funded  adequately. 
If  you  see  a  shifting  jurisdictional  battle,  or  you  see,  for  example, 
the  history  of  the  select  committees  continuing  to  grow,  consuming 
money  without  a  legislative  function — which  may  be  a  proper  role 
for  a  period  of  time — how  long  do  you  let  that  go  on  vis  a  vis  a 
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given  and  limited  pot  of  money,  and  the  allocation  that  pot  of 
money? 

That  led  me  to  an  investigation  of  the  joint  committees.  The 
problem  is  that  when  you  say  "joint  committee,"  not  all  joint  com- 
mittees are  created  equally,  nor  do  they  have  equal  responsibilities. 
I  believe  in  having  worked  with  the  Joint  Committee  on  Economics 
and  the  Joint  Committee  on  Tax,  that  their  structure  and  function 
is  slightly  different  than  the  Joint  Committee  on  Printing  and  the 
Joint  Committee  on  the  Libraries.  Indeed,  the  way  in  which  they 
are  structured  and  staffed  is  different. 

I  know  this  committee  is  asking  the  questions  behind  the  ques- 
tions, so  that  we  question  the  existence  of  any  structure  that  we 
currently  have.  We  do  this  not  to  threaten  it,  necessarily,  but  to 
understand  and,  if  possible,  to  justify  its  continued  existence.  In 
that  investigation,  if  you  cannot  justify  it,  I  certainly  hope  that  you 
will  look  at  a  series  of  models  for  reorganization. 

I  offered  a  motion  in  front  of  the  Committee  on  House  Adminis- 
tration to  investigate  the  Joint  Committees  on  Printing  and  the  Li- 
braries, with  a  directed  understanding  that  if  we  cannot  justify 
their  existence,  we  ought  not  to  continue  them  blindly.  I  received  a 
letter  from  the  minority  leader  indicating  that  his  analysis  sup- 
ports mine.  We  have  not  yet  staffed,  from  a  Member  point  of  view, 
the  Joint  Committee  on  Printing  and  the  Libraries. 

My  hope  is  that  those  functions  can  be  absorbed  into  the  House 
Administration,  and  to  the  extent  possible,  the  functions  of  that 
structure  separated  and  moved  over  to  the  Director  of  Non-Legisla- 
tive and  Financial  Services.  There  are  a  great  number  of  anachro- 
nistic jobs  around  here  that  people  hang  onto,  when  analyzed, 
make  no  sense  whatsoever.  They  should  be  done  away  with. 

Those  that  do  make  sense,  a  hard  analysis  as  to  the  need  of  the 
majority  to  control  them  for  the  legitimate  purpose  of  partisan 
structure,  which  is  a  legitimate  purpose,  in  controlling  certain  as- 
pects of  the  institution,  needs  to  be  done.  If  they  aren't  needed  as  a 
core  structure  to  maintain  the  majorities  ability  to  work  its  will, 
then  they  should  be  moved  over  to  the  area  of  the  Director  of  Non- 
Legislative  and  Financial  Services. 

I  will  continue  to  do  that,  and  make  recommendations.  In  terms 
of  the  two  joint  committees  that  I  indicated,  I  really  do  not  see  a 
justification  for  their  continuation  under  this  structure. 

Let  me  say  I  look  forward  to  the  day — and  I  may  not  be  here — 
that  we  examine  the  structure  of  the  Director  of  Non-Legislative 
and  Financial  Services,  so  that  that  doesn't  continue  to  be  a  reposi- 
tory for  structures  and  relationships  that  should  no  longer  exist. 
We  need  to  be  vigilant  in  examining  structures  and  relationships 
and  require  them  to  continue  to  justify  their  existence. 

We  didn't  do  that  from  the  period  of  the  reorganization  in  the 
1940s  until  the  last  several  years  with  a  very  painful  realization  of 
the  consequences  of  not  doing  that.  I  am  hopeful  the  structure  that 
we  are  presenting,  and  the  structure  that  comes  from  this  suggest- 
ed reorganization  getting  passed  will  provide  us  with  that  automat- 
ic opportunity  so  that  we  don't  have  to  fight  these  individual 
fights,  joint  committee  by  joint  committee,  select  committee  by 
select  committee.  That  is  not  the  way  to  carry  out  the  people's 
business. 
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Mr.  Dreier.  Thank  you  very  much.  This  committee  appreciates 
your  very  important  work,  Bill. 

Mr.  Thomas.  Thank  you  very  much. 

Chairman  Hamilton.  Ms.  Dunn? 

Ms.  Dunn.  Thank  you,  Mr.  Chairman. 

Mr.  Thomas,  I  am  proud  to  serve  with  you  as  ranking  member  of 
House  Administration.  It  has  been  a  wonderful  experience  and  a 
great  way  to  figure  out  how  the  House  works.  I  have  enjoyed  it  a 
lot.  I  think  you  are  a  great  ranking  member. 

There  was  a  period  of  time  during  these  hearings,  several  weeks, 
when  we  discussed  committee  structure,  combining  committees. 
There  were  several  different  plans  for  doing  that.  Some  resulted  in 
as  few  as  six  or  eight  major  committees  with  subcommittees. 

I  would  like  to  ask  you  do  you  see  a  way  in  which  House  Admin- 
istration could  be  folded  into  the  committee  structure,  either  subdi- 
vided and  farmed  out,  or  made  a  subcommittee?  Is  this  something 
that  you  could  visualize  in  your  mind?  Do  you  think  that  this  com- 
mittee should  remain  separate  for  whatever  reason? 

Mr.  Thomas.  I  will  tell  the  gentlewoman  I  purposely  did  not  tes- 
tify during  that  period  because  I  have  very  strong  opinions  about 
the  way  in  which  structures  evolve.  I  would  tell  you  that  if  we 
were  able  to  produce  a  structure  which  had  six  or  eight  super-com- 
mittees over  a  relatively  brief  period  of  time,  you  would  find  your- 
self spinning  off  various  committees  for  very,  good  legitimate  pur- 
poses at  the  time  that  they  were  spun  off.  It  would  be  difficult  to 
pull  them  back  together. 

I  support  a  structure  which  lays  out  the  clear,  fundamental,  sig- 
nificant jobs  that  need  to  be  done:  Tax  and  spend,  the  appropria- 
tion/taxing functions.  There  are  a  number  of  specific  subject  mat- 
ters that  need  to  be  dealt  with.  As  we've  seen  an  increase  in  the 
number  of  the  cabinet  positions  within  the  administration  because 
of  changing  subject  matter  area,  we  have  seen,  sporadically,  devel- 
opment of  committees. 

I  would  prefer  as  flexible  a  structure  as  possible,  so  that  you 
could  create  committees  that  might  be  focused  on  a  problem  area 
with  a  clear  understanding  that  there  is  a  sunset  if  there  is  pro- 
duced a  body  of  legislation  which  resolves  that  problem.  Then  you 
would  regroup  yourselves  along  a  problem-solving  structure. 

I  don't  see  any  problem  at  all  with  a  permanent  institution  struc- 
ture, and  then  a  revolving  structure  based  upon  problem-solving 
alignments.  In  that  kind  of  analysis  I  think  whatever  you  call  it 
and  however  you  structure  it,  there  has  to  be  a  group  of  people 
who  are  willing  to  carry  out  the  ongoing  administrative  oversight 
of  an  institution  as  large  and  complex  as  this. 

I  would  think  that  you  might  want  to  separate  it  from  some  of 
the  other  functions  only  because  as  you  now  know,  in  terms  of  a 
time  commitment,  the  job  put  in  by  members  of  House  Administra- 
tion goes  far  beyond  the  time  that  you  might  assume  would  go  into 
that  committee,  based  upon  a  ranking  of  committees  around  here, 
in  terms  of  exclusivity,  or  of  importance,  or  of  desired  membership 
by  Members  themselves.  Oftentimes,  you  can  tell  the  so-called  hot 
committees  by  the  ones  that  a  lot  of  Members  want  to  get  on. 

You  may  know  that  the  process  of  your  winding  up  on  House  Ad- 
ministration was  one  of  recruitment  that  often  has  to  be  done  on  a 
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committee  which  does  the  kind  of  work  that  House  Administration 
does.  So,  although  I  am  perfectly  willing  to  discuss  any  number  of 
structures,  it  seems  to  me  that  the  fundamental  administrative,  or- 
ganization, and  ongoing  oversight  is  inevitable  in  an  institution  of 
this  size  and  structure. 

We  need  to  have  a  committee  that  is  focused  on  constant  exami- 
nation and  update,  and  that  is  its  primary  function,  rather  than 
something  that  is  done  secondarily.  It  will  always  be,  then,  done 
secondarily.  It  is  too  important,  as  we  have  seen  from  the  Sergeant 
at  Arms  Bank  and  the  Post  Office,  to  be  done  without  clear  focus. 

Let  me  say  there  are  other  functions  of  House  Administration, 
such  as  oversight  of  the  Federal  Election  Commission  and  all  of  the 
election  laws.  These  certainly  would  be  open  to  a  restructuring  if 
we  wanted  to  structure  committees  more  along  a  problem-solving 
reconstitution  concept  that  we  could  discuss  at  a  later  date.  There 
are  a  number  of  functions  that  are  outside  the  scope  of  the  pure 
administrative  aspect  of  House  Administration. 

Ms.  Dunn.  Thank  you.  Thank  you,  Mr.  Chairman. 

Chairman  Hamilton.  Mr.  Spratt? 

Mr.  Spratt.  Bill,  I  won't  ask  you  any  particular  questions,  but  I 
do  want  to  commend  you  for  an  excellent  testimony,  both  your  oral 
testimony  and  the  written  testimony  you  submitted,  which  makes  a 
very  case  for  what  has  happened  with  to  House  reform.  It  is  by  no 
means  the  definitive  answer  to  every  problem  that  ails  us,  but  is  a 
very  impressive  list  of  good  hard  examples  of  things  that  are  hap- 
pening to  improve  the  place. 

I'd  ask  you  for  one  observation.  Why  did  we  have  difficulty  get- 
ting this  story  out?  It  seems  to  most  people  that  it  is  business  as 
usual.  We  haven't  changed  any  more  than  cosmetically. 

Mr.  Thomas.  It  is  frustrating  when  you  talk  about  what  gets  cov- 
ered and  what  doesn't.  This  is  hardworking,  structural  change 
based  upon  need.  There  is  nothing  sensational  about  it,  except,  of 
course,  the  motivation  from  the  bank  and  the  Post  Office  leading  to 
this. 

I  would  almost  have  to  say  that  if  you  are  looking  for  a  positive 
coming  out  of  a  very  negative  period,  it  was  the  impetus  to  move  in 
this  direction.  I  do  believe  we  would  have  moved  in  this  direction 
over  time.  I  think  the  specifics  laid  out  here,  and  the  movement 
that  the  Chairman  and  I  have  worked  together  on  would  have  pro- 
duced this  perhaps  not  as  quickly. 

I  don't  know  why.  I  hope  that  these  hearings  will  lead  to  an  ex- 
amination of,  perhaps,  an  article  or  two  about  what  the  House  and 
the  Senate  have  done,  rather  than  what  they  have  not  done.  As 
you  know,  it  is  often  more  sensational  to  talk  about  "wouldda, 
couldda,  shouldda,"  instead  of  the  very  real,  positive  changes  that 
have  taken  place  in  this  institution.  That  is  not  really  an  exciting 
story. 

It  is  a  necessary  story;  it  needs  to  be  told.  But  that  is  often  not 
the  criteria  for  the  stories  that  get  printed. 

Mr.  Spratt.  Thank  you  very  much. 

Mr.  Thomas.  Thank  you. 

Chairman  Hamilton.  Senator  Lugar? 

Senator  Lugar.  Thank  you,  Mr.  Chairman. 
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Representative  Thomas,  I  commend  you  on  the  development  of 
the  Director  of  Non-Legislative  Services,  and  your  zeal  in  attempt- 
ing to  move  as  many  functions  as  possible  over  to  that  office.  I 
think,  pragmatically,  working  from  where  you  were,  that  probably 
was  the  optimum  course. 

As  this  committee  tries  to  take  a  look,  fundamentally,  at  the  re- 
lationship of  Members  to  all  of  the  functions  that  occur  somewhere 
around — think  with  me — this  is,  off  the  top  of  the  head,  a  possible 
way  of  looking  at  this.  Members  of  the  Senate  as  well  as  the  House 
are  temporary  occupants  of  offices  and  temporary  users  of  services. 
We  come  with  limited  terms,  and  without  an  equity  position  in  the 
business.  The  business  is  that  of  the  people  of  the  United  States. 

In  a  democracy,  ultimately  perhaps  some  of  us  serve  as  a  board 
of  directors,  but  employ  executive  leadership:  A  director,  as  you 
have  in  the  House;  or  maybe  a  Director  of  Congressional  Affairs, 
conceivably  with  a  board  of  directors  made  up  of  Senators  and 
Members  of  the  House,  who  oversee  the  work  of  that  director.  At 
least  theoretically  the  director  might  have  the  role  of  the  Architect 
of  the  Capitol,  that  is  to  be  responsible  for  the  real  estate,  the 
grounds,  future  buildings,  facilities  that  are  required;  clearly  for  all 
of  the  dealing  with  money,  the  payment  of  people,  the  hiring  of 
people,  the  maintenance  of  the  facilities,  and  other  services  that 
might  be  required  selectively. 

As  you  have  discovered,  a  Post  Office  and  bank  system  that  were 
inherited,  but  these  might  not  be  choices,  if  you  started  from 
scratch  again,  as  to  what  people  would  require  of  the  director  to  do. 
Is  there  some  merit  in  this  kind  of  logic?  If  you  start  from  scratch, 
you  literally  employ  someone  to  be  the  manager  of  the  premises 
and  of  the  activities,  with  oversight  by  a  revolving  group  of  Sena- 
tors and  Members  of  the  House  who  come  and  go  as  elections  occur 
to  oversee  the  situation. 

Mr.  Thomas.  Senator,  I  think  it  is  much  easier  to  conceive  of 
that  model  now  than  it  was  even  two  or  three  years  ago.  You  only 
had  to  go  back  for  sure  five  years  and  the  model  that  was  followed 
was  100  years  old.  Basically,  it  was  the  patronage  system  overseen 
by  officers  who  themselves  carried  on  election  campaigns,  and 
seem  to  have  developed  a  constituency  outside  of  the  partisan 
power  structure  that  appeared  to  be  the  one  that  was  controlling 
them.  It  is  no  longer  the  case. 

I  think  the  fundamental  question  the  American  people  would  ask 
over  that  structure  is,  who  is  in  charge?  That  was  a  very  real  chal- 
lenge to  us  several  years  ago.  If  we  set  up  a  structure  in  which  the 
fundamental  policy  decisions  are  made  the  elected  structure,  then 
yes,  I  think  a  professional  structure  is  one  which  makes  a  lot  of 
sense. 

We  do  not  have  the  history  of  the  British  system  in  which  people 
go  into  public  service  and  walk  a  middle  line  with  professional 
pride.  We  do  have  a  history  of  a  partisan  structure.  Coming  out  of 
our  experience  with  the  Director  of  Non-Legislative  Services,  with 
the  shared  power  structure,  I  am  hopeful  that  there  will  be  a  com- 
fort level  between  the  majority  and  minority  party.  We  are  both  in 
this  together  from  an  institutional  point  of  view. 

The  bipartisan  structure  in  which  if  we  don't  agree,  nothing  gets 
done,  is  a  positive  one  that  blends  the  desire  of  the  majority  to 
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always  run  and  dominate,  and  the  role  of  the  minority  to  try  to 
figure  out  a  way  to  become  part  of  the  structure,  into  a  positive 
working  whole.  To  the  degree  that  there  is  truly  shared  power,  this 
is  a  very  positive  model  for  more  areas  than  we  realize. 

One  of  the  positive  aspects  of  creating  this  office  is  now  going 
into  a  number  of  areas.  It  has  been  painful  for  some  folks.  In  the 
Clerk's  office,  for  example,  we  have  examined  literally  every  job 
and  every  role  and  said  this  goes,  this  one  stays.  That  is  a  healthy, 
process,  but  a  painful  one. 

We  need  to  do  that  because  there  are  folks  who  want  a  knee  jerk 
analysis  would  say,  "Oh,  no,  that  has  to  very  to  the  chest  of  the 
majority,  because  it  is  essential  for  carrying  out  the  partisan  role." 
You  spend  a  minute  or  two  examining  it,  then  all  of  sudden  you 
realize  maybe  it  isn't  so  essential.  That  is  healthful. 

Going  through  that  process  and  coming  out  the  other  side,  I  be- 
lieve you  have  in  place  a  structure  which  is  professionally  run,  pro- 
fessionally staffed,  carrying  out  the  functions  of  this  institution 
which  are  not  essential  to  the  partisan  aspects  of  this  institution.  It 
can  only  augur  well  for  the  institution  when  it  is  professionally 
staffed  and  professionally  run,  oversight  being  performed  by  elect- 
ed officials.  That  is  my  goal. 

Mr.  Spratt.  I  see  the  tension  you  have  discussed  as  to  what  is 
required  in  a  partisan  way,  but  it  escapes  me  what  in  any  of  this 
housekeeping  business  that  we  are  talking  ought  to  be  a  part  the 
partisan  role  of  a  majority  attempting  to  run  things. 

In  other  words,  aside  from  the  patronage  functions  of  the  ability 
to  appoint  persons  to  office — and  historically  majorities  have  cher- 
ished that  idea  at  whatever  level  of  government;  city  hall,  or  the 
legislature  quite  apart  from  the  Congress — but  then  stepping  back 
from  it  have  you  have  tried  to  do,  aside  from  the  hiring  of  people 
and  the  physical  control  of  their  lives,  is  there  any  value  to  a  ma- 
jority in  being  responsible  for  the  buildings  and  grounds,  the  main- 
tenance, the  pay  functions,  the  clerical  functions. 

Can  you  describe  a  part  of  the  argument  you  are  having  as  to 
why  people  feel  that  these  functions  are  vital  to  the  running  of  the 
Congress? 

Chairman  Hamilton.  Senator  Lugar,  may  I  interrupt  a  moment? 
I  was  just  informed  a  moment  ago,  we  have  a  vote  pending  in  the 
House.  We  have  about  10  minutes  left. 

Bill,  perhaps  you  could  answer  that  question. 

I'll  go  out  and  vote,  and  get  back  as  quickly  as  I  can. 

Mr.  Thomas.  I  will  answer  it  very  quickly,  because  it  has  been  an 
interesting  analysis,  and  I  guess  easier  for  someone  who  has  no 
power  to  examine  the  various  structures  and  talk  about  why  you 
need  the  power.  It  is  a  question  of  power.  What  has  happened  is 
that  we  have  created  a  dispersal  of  power  over  they  years.  There 
are  little  power  pockets  and  power  centers. 

They  are  not  necessarily  run  in  a  positive  way,  but  they  are  run 
in  a  personal  way.  Our  primary  job  is  to  identify  those,  to  examine 
them,  to  elevate  them  to  the  level  of  discussion  and  to  exorcise 
them  when  necessary.  It  is  essentially  a  question  of  power  and 
power  centers. 

I  believe  it  is  a  healthy  exercise  to  ask  the  majority  to  justify 
why  this  particular  structure  is  necessary  for  them  to  carry  out 
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their  job  as  the  majority.  It  has  been  painful,  but  it  has  been  re- 
warding. I  agree  with  you,  there  is  very  little  around  here  that  is 
essential  to  the  running  of  a  structure  that  the  majority  has  to 
have  to  retain  what  I  consider  the  prerequisites  of  power  owed  to 
the  party  in  power. 

Those  I  would  support  as  belonging,  for  example  on  our  side  of 
the  aisle,  the  Speaker's  Office,  and  the  structures  under  that  to 
carry  out  the  arrangement.  But  there  is  so  much  that  has  devel- 
oped over  the  years  that  can  be  peeled  away.  I  was  going  to  say 
like  an  onion,  but  it  has  to  be  even  more  than  that,  in  terms  of  the 
layers  that  can  be  pared  away. 

You  have  to  create  a  sense  of  trust  and  responsibility  in  doing 
that,  however,  I  would  say,  Senator.  We  have  that  on  our  side  now, 
with  this  director.  It  is  a  positive  experience. 

This  committee  can  push  it  forward  light  years,  if  in  a  biparti- 
san, both-House  way,  we  can  say  that  this  experience  needs  to  be 
accelerated,  and  we  need  to  carry  out  examinations  of  every  struc- 
ture and  every  office,  and  make  on  a  bipartisan  basis  the  tough  de- 
cision. We  must  always  seek  the  majority,  not  of  a  party  but  of  the 
institution,  to  support  us. 

Mr.  Spratt.  Thank  you  very  much. 

Mr.  Thomas.  Thank  you. 

[Recess.] 

Chairman  Hamilton.  The  Joint  Committee  of  the  Organization 
of  Congress  will  resume. 

Next  we  will  hear  from  Representative  Thomas  Ridge. 

In  the  interest  of  time,  you  may  summarize  your  statement. 
Your  full  statement  will  be  entered  into  the  record  without  objec- 
tion. You  may  proceed. 

STATEMENT  OF  HON.  THOMAS  RIDGE,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  COMMONWEALTH  OF  PENNSYLVANIA 

Mr.  Ridge.  Thank  you  very  much,  Mr.  Chairman,  Senator  Lugar, 
and  the  panel  for  the  opportunity  to  spend  some  time  with  you  this 
morning.  I  commend  you  for  the  daunting  task  that  you  have  un- 
dertaken trying  to  reorganize  and  restructure  this  wonderful  insti- 
tution that  does  from  time  to  time  seem  to  get  out  of  control. 

Particularly  for  the  past  four  or  five  years,  I  have  wrestled  with 
the  idea  we  are  in  an  institution  that  has  grown  dramatically, 
almost  exponentially,  in  30  or  40  years,  and  over  which  no  individ- 
ual Member,  or  no  committee,  or  frankly,  no  group  of  committees, 
has  the  proper  level  of  oversight.  That  idea  was  heightened  a  year 
and  a  half  ago  when,  over  in  the  House  of  Representatives,  we  en- 
countered difficulties  with  the  House  bank,  the  House  restaurant, 
House  Post  Office,  and  the  like. 

I  realized  as  the  Senator  pointed  out,  that  as  temporary  residents 
of  the  seats  which  we  hold  in  a  democratic  system,  and  as  individ- 
ual Members  of  the  House  or  Senate,  we  don't  really  have  that  in- 
dividual control  over  the  entire  operation.  But  when  something 
goes  amok,  when  goes  wrong,  we  are  all  individually  accountable 
for  what  happens  within  the  institution. 

I  have  been  a  longtime  proponent  of  creating  within  the  Con- 
gress of  the  United  States  the  office  of  an  inspector  general,  similar 
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to  that  which  exists  in  61  departments  and  agencies  within  the  Ex- 
ecutive Branch.  Our  leader  and  friend,  Bob  Michel,  wrote  an  arti- 
cle in  Policy  Review  a  year  or  so  ago.  He  has  a  unique  perspective 
of  35  years  in  the  House.  He  reminded  us  that  when  he  began,  he 
considered  it  to  be  a  very  efficient  and  very  small  entity.  Now  it  is 
a  chaotic  bureaucracy,  which  appears,  both  real  and  perceived,  to 
be  out  of  control  from  time  to  time. 

Now,  if  you  just  look  at  the  House,  we  have  nearly  12,000  em- 
ployees. We  have  2,000  support  staff.  The  Senate  is  up  to  8,000  em- 
ployees and  support  staff.  It  is  not  just  the  two  institutions;  we 
have  the  Architect  of  the  Capitol,  the  Botanic  Gardens,  CBO,  GAO, 
GPO,  the  Library  of  Congress,  CRS. 

We  find  ourselves  in  a  position  of  being  held  politically  accounta- 
ble for  what  goes  on  in  an  entity  that  has  a  budget  in  excess  of  $2 
billion.  Through  our  inability  to  find  the  right  mechanism  to  over- 
see the  conduct  of  this  institution  we  have  created  enormous  prob- 
lems for  ourselves. 

I  believe  that  whatever  structure  we  devise,  we  will  need  to  pre- 
serve the  legitimate  political  prerogatives  of  the  majority.  It  is  en- 
demic to  our  system,  and  we  have  to  do  all  we  can  to  see  to  it  that 
they  are  protected  and  preserved.  That  is  a  legitimate  concern  of 
many  people. 

But  I  do  think  that  we  have  to  be  mindful  that,  in  a  political 
sense,  we  have  a  shared  responsibility  to  govern,  and  to  oversee  the 
operation  of  this  body;  of  the  House,  and  of  the  Senate,  and  of  the 
other  organizations  that  are  lumped  into  the  institution  of  Con- 
gress. I  don't  think  we  have  done  a  very  job.  I  personally  don't 
think  that  any  individual  elected  figure,  or  any  committee,  or 
single  group  of  committees  can  do  the  job  for  us. 

1976  was  the  first  time,  I  believe,  that  Congress  created  the  office 
of  an  inspector  general.  That  was  to  oversee  Health,  Education  and 
Welfare,  now  HHS.  There  are  now  61  offices  of  the  inspector  gener- 
al for  cabinet  departments,  independent  commissions,  major  agen- 
cies within  the  Executive  Branch  of  the  Government. 

The  President's  Council  on  Integrity  and  Efficiency  took  a  look 
at  what  they  had  done  in  1990.  As  a  result  of  their  collective  work, 
there  were  in  excess  of  5,000  prosecutions,  nearly  $750  million  in 
fines  and  penalties.  They  took  a  look  at  $16  to  $17  billion  worth  of 
spending,  and  made  very  specific  recommendations  as  to  how  to 
make  it  more  effective. 

In  large  measure,  I  think  whenever  we,  in  the  Congress  of  the 
United  States,  ask  an  inspector  general  from  one  of  these  61  de- 
partments to  come  to  the  Hill  to  testify,  we  say  in  a  very  public 
way  that  it  is  a  good  idea  to  have  an  independent,  autonomous 
watchdog  to  help  us  oversee  the  responsibility  of  carefully  shep- 
herding and  using  the  tax  dollars  that  are  sent  to  us.  In  the  102nd 
Congress,  1991  and  1992,  we  did  that  179  times.  In  either  the  House 
or  the  Senate,  we  said  to  an  office  of  the  inspector  general,  "Come 
on  up.  Tell  us  if  these  hiring  practices  are  appropriate.  Tell  us 
about  these  contracts.  Have  you  audited  this  particular  approach  to 
see  if  it  is  an  effective  one?" 

I  say  respectfully  that  we  can  preserve  the  political  prerogatives 
due  to  either  party  that  may  be  in  the  majority  in  the  Chamber  at 
either  time,  that  we  have  to  do  it.  It  is  endemic  to  our  system  of 
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government.  But  at  the  same  time,  it  seems  to  me,  that  with  a  $2 
billion  budget — and  I  might  add  incidentally  a  budget  that  is  far  in 
excess  of  some  of  the  departments  and  agencies  that  Congress  has 
said  must  have  an  inspector  general — it  would  be  well  for  us  to  se- 
riously consider,  in  the  reorganization  of  the  Congress,  the  creation 
of  a  similar  entity  to  help  us  oversee  what  we  do,  for  which  we  are 
held  accountable.  But  as  I  take  a  look  at  the  existing  structure,  and 
the  Director  of  Non-Legislative  Services  in  the  House,  he  is  certain- 
ly not  equipped  to  do  this. 

We  need  a  structure  that  will  help  us,  not  only  restore  the  credi- 
bility that  has  been  eroded  the  bigger  we  have  gotten  over  the 
years,  but  will  also  give  us  some  feeling  of  security,  and  more  im- 
portantly to  us  and  to  those  we  represent,  a  standard  and  an  office 
for  accountability.  Actually,  that  is  what  I  am  talking  about — ac- 
countability. 

I  have  enormous  admiration  for  those  men  and  women  who  serve 
on  the  House  Administration  Committee,  and  those  who  would 
serve  in  a  similar  capacity  in  the  Senate.  They  must  oversee  what 
we  do  on  a  day-to-day  basis. 

However,  you  are  talking  about  a  $2  billion-plus  entity;  nearly 
40,000  employees;  the  widest  possible  range  of  services  not  only  to 
Members,  but  to  staff,  and  most  importantly  to  the  public.  We  are 
not  equipped,  internally,  with  the  structure  that  we  have  today. 
We  are  not  equipped  with  an  agency,  or  a  individual  who  has  the 
authority  and  the  responsibility  and  the  independence  to  give  us 
the  accountability  and  the  credibility  the  institution  needs  to  look 
after  itself. 

I  would  encourage  my  colleagues  to  look  seriously  at  this  ap- 
proach. I  know  both  chambers  would  like  to  preserve  the  oversight 
of  the  dollars  that  are  spent  in  their  individual  chambers.  I  can  un- 
derstand that,  but  I  think  that  institutional  protection  is  not  as  sig- 
nificant and  not  as  important  in  any  way  as  the  need  for  us  to  de- 
velop a  system  of  public  accountability. 

As  I  said  before  when  I  began,  none  of  us,  as  individuals  or 
whether  as  a  committee,  will  ever  be  in  a  position — there  is  no  one 
in  the  system  now  that  is  in  the  position — to  be  able  to  take  an  in- 
dependent look  at  what  is  going  on  with  that  $2  billion  in  any  of 
these  agencies.  It  is  about  that  we  come  up  with  a  structure  that 
helps  us  be  accountable,  because  sooner  or  later  we  are,  politically, 
accountable.  We  just  don't  have  the  structure  to  be  fiscally  ac- 
countable. We  need  it. 

I  would  recommend  to  this  panel  serious  consideration  for  the 
adoption  of  an  office  similar  in  nature  with  the  autonomy  and  in- 
dependence of  the  inspector  general  that  we  in  Congress  have  im- 
posed on  61  Executive  Branches  of  Government,  many  of  whom  are 
far  smaller  in  size,  budget,  and  employees  than  the  Congress  of  the 
United  States. 

It  is  pretty  straight  forward,  Mr.  Chairman.  There  is  nothing 
magical  to  it.  It  is  out  there  for  everybody  to  take  a  look  at.  I 
would  encourage  the  Committed  to  take  a  very,  very  serious  look  at 
it. 

[The  prepared  statement  of  Mr.  Ridge  is  printed  in  the  Appen- 
dix.] 

Chairman  Hamilton.  We  thank  you  for  your  suggestion. 
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As  your  statement  says,  we  have  established  a  House  Inspector 
General.  I  gather  that  person  has  not  been  named  yet.  I  am  sure 
you  know  more  about  this  than  I  do.  I  also  gather  from  your  testi- 
mony that  you  don't  really  think  the  office  is  established  in  such  a 
way  as  to  have  the  kind  of  independence  and  autonomy  that  you 
think  is  necessary.  Is  that  right? 
Mr.  Ridge.  That  is  absolutely  correct. 

The  only  similarity  between  the  inspector  general  in  the  House 
of  Representatives  and  the  inspector  general  in  the  Executive 
Branch  is  title,  and  some  of  the  responsibility  to  look  at  some  office 
policies  and  procedures. 

Chairman  Hamilton.  How  do  we  get  the  independence  and  au- 
tonomy that  you  want?  How  would  you  envision  the  inspector  gen- 
eral be  appointed? 

Mr.  Ridge.  I  could  anticipate  the  bipartisan  leadership  of  both 
chambers  identifying  an  individual  who  brought  the  professional 
experience  and  expertise  to  the  job,  and  giving  that  individual  a 
seven  or  10  year  term.  I  think  if  you  start  out  with  a  bipartisan 
appointment,  and  extended  term,  then  follow  the  norms  that  we 
have  established  with  the  creation  of  the  IG  in  the  Executive 
Branch,  we  would  be  able  to  create  such  an  office. 

Chairman  Hamilton.  That  person  would  have  the  power  to  look 
into  all  aspects  of  the  operation  of  the  Congress? 

Mr.  Ridge.  There  may  be  some  political  prerogatives  that  legiti- 
mately we  might  seek  to  preserve.  Off  the  top  of  my  head  right 
now,  I  am  at  a  loss  to  tell  you  what  they  might  be,  but  I  think  that 
is  certainly  understandable. 

We  don't  have,  helping  us  oversee  the  operation  of  the  Congress 
of  the  United  States,  anyone  who  has  an  independent  auditing  au- 
thority, who  can,  even  at  your  initiative  or  anybody's  initiative,  go 
in  and  look  at  some  of  the  practices,  not  only  within  the  Chamber 
and  within  the  institution  itself,  but  within  the  CBO,  the  GAO.  We 
don't  have  that. 
Chairman  Hamilton.  Mr.  Spratt? 

Mr.  Spratt.  I  don't  have  any  questions.  Thank  you  very  much 
for  your  testimony. 
Chairman  Hamilton.  Senator  Lugar? 

Senator  Lugar.  Representative  Ridge,  how  would  the  inspector 
general's  activities  be  initiated?  Would  they  come  about  because  of 
a  complaint  by  a  Member  or  an  external  force,  as  opposed  to  the 
volition  of  the  inspector  general,  if  such  were  to  be  in  the  House 
and  Senate? 

Mr.  Ridge.  Senator,  conceivably,  depending  on  the  agreement,  it 
could  be  all  three.  A  Member  could  initiate  the  action.  If  it  is  just  a 
Member  that  initiates  the  action,  we  have  frozen  46,000  other  em- 
ployees out  who  oversee  probably  more  on  a  day-to-day  basis  the 
operation.  The  employees  could  initiate  the  action,  and/or  that 
man  or  woman  who  is  responsibility  is  to  look  at  the  policies  and 
procedures  that  normally  are  undertaken  by  any  of  these  entities 
may  find  something  that  peeks  their  interest  of  a  curious  nature 
that  may  end  up  revealing  some  abusive  practices,  some  inefficient 
practices  that  may  occur. 
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Senator  Lugar.  One  of  the  reasons  I  asked  this  question  is  that 
the  power  to  complain  can  be  misused  in  a  malicious  and  often  par- 
tisan way. 

Mr.  Ridge.  Correct. 

Senator  Lugar.  Given  the  nature  of  elected  office  and  the  liabil- 
ities that  are  attendant  to  that,  one  of  the  worst  of  which  is  com- 
plaints that  simply  tie  up  a  Member  of  the  Senate  or  the  House  in 
a  seemingly  endless  hassle  involving  large  legal  expenses.  We  have 
been  taking  a  look  at  that  regarding  how  the  Ethics  Committee's 
business  works. 

Before  pursuing  the  inspector  general  and  a  whole  new  series  of 
complaints  and  disputes,  it  probably  is  well  to  set  some  guidelines 
as  to  how  that  activity  is  to  commence,  and  how  the  public,  then,  is 
to  be  served.  At  the  same  time,  they  must  not  be  a  further  instru- 
ment for  fighting  election  campaigns  within  the  inspector  general's 
office,  as  opposed  to  out  on  the  hustings  with  the  people  of  the 
country. 

Mr.  Ridge.  The  Senator's  concern  about  turning  this  inspector 
general  into  a  vehicle  for  partisanship  is  a  very  legitimate  one.  I  do 
think  that  precautions  could  be  taken  to  avoid  that. 

As  I  see  the  responsibility  of  the  IG,  it  goes  far,  far  beyond  the 
conduct  of  individual  Members  and  the  manner  in  which  they  may 
conduct  their  individual  offices  or  even  within  the  committees. 
There  are  fairly  rigid  guidelines  set  up  by  the  House  and  the 
Senate  themselves.  The  task  of  the  inspector  general  may  be  to 
ensure  there  is  compliance  with  those  guidelines,  but  the  focus  is 
not  just  on  the  Members'  conduct  or  activities. 

Their  use  of  dollars  is  important,  but  in  terms  of  a  $2  billion 
budget,  a  very  small  fraction  of  those  dollars  are  expended  there.  I 
am  actually  trying  to  bring  a  lot  more  credibility  and  focus  on  the 
balance  of  those  legislative  expenditures.  It  is  a  problem,  but  I 
don't  think  it  should  be  a  deterrent  to  the  creation  of  an  IG.  I 
think  you  can  work  your  way  around  it. 

Senator  Lugar.  The  aim  is  desirable.  The  point  you  have  under- 
lined is  the  need  for  guidelines  and  rules  of  conduct  to  begin  with, 
so  that  the  parameters  are  fairly  clear.  The  inspector  general  and 
his  staff,  then,  site  the  rule  book,  and  what  is  anticipated  conduct. 

Mr.  Ridge.  Again,  with  regard  to  the  operation  of  individual 
Member's  offices  and  committee  structure,  there  are  and  would  be 
guidelines  to  which  we  are  all  held  accountable.  It  would  be  a  le- 
gitimate inquiry  for  the  House  Administration,  for  example,  to  ask 
the  IG  to,  on  an  annual  basis,  audit  and  see  if  there  is  compliance. 

The  potential  for  the  IG  far  exceeds  what  individual  Members 
are  doing.  My  focus  is  not  to  create  a  political  problem  for  Mem- 
bers as  they  operate  their  offices,  but  a  broader  overview  and  over- 
sight of  the  other  nearly  $2  billion  that  is  spent  through  Congres- 
sional appropriations.  We  have  no  control  over  that.  There  is  noth- 
ing in  the  system  that  gives  us  that  control. 

Ultimately,  as  we  found  out  tragically  in  the  House  of  Represent- 
atives, we  are  held  responsible,  personally,  for  the  House  bank,  the 
House  restaurant,  the  House  Post  Office,  and  so  forth.  We  are  po- 
litically accountable,  which  I  think  we  should  be.  It  is  our  institu- 
tion. We  ought  to  have  internally  a  more  formal  mechanism  to 
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ferret  out  not  only  the  abuses,  but  to  see  that  the  money  is  being 
spent  effectively. 

Senator  Lugar.  Thank  you. 

Mr.  Ridge.  Thank  you  very  much,  Senator. 

Chairman  Hamilton.  Tom,  we  thank  you  very  much  for  your 
contribution.  We  appreciate  your  testimony. 

The  Joint  Committee  stands  adjourned. 

[Whereupon,  at  11:47  a.m.,  the  committee  adjourned,  to  recon- 
vene at  the  call  of  the  Chair.] 
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May  27,  1993 


Mr.  Chairman  and  the  Members  of  the  Joint  Committee:  Thank  you  for  convening  this 
hearing  today  to  discuss  the  Office  of  Fair  Employment  Practices  and  congressional  coverage 
of  workplace-related  laws.  This  is  an  issue  of  vital  importance,  both  to  the  employees  who  work 
here  in  Congress,  and  to  the  integrity  of  Congress  as  an  institution. 

I  have  been  involved  in  this  issue  for  many  years,  dating  back  to  1976,  when  I  and 
several  other  Members  of  Congress  first  formed  an  ad  hoc  committee,  the  House  Fair 
Employment  Practices  Committee.  This  committee  was,  however,  purely  voluntary,  and 
beginning  in  1979  I  introduced  legislation  to  establish  a  formal  system  for  protecting 
Congressional  employees'  rights. 

However,  it  wasn't  until  1988  that  my  initiative  was  taken  seriously.  In  that  year,  Rep. 
Jim  Bates  was  accused  of  sexually  harassing  one  of  his  employees.  The  allegations  were  heard 
by  the  House  Committee  on  the  Standards  of  Official  Conduct,  which  did  little  more  than  issue 
a  slap  on  the  wrist. 

This  and  subsequent  cases  considered  by  the  House  and  Senate  Ethics  Committees  show 
that  it  is  a  painful  and  generally  unsatisfactory  procedure  to  have  colleagues  consider  such 
charges. 

The  Jim  Bates  decision  did  have  one  positive  outcome,  however.  It  prompted  the  House 
of  Representatives  to  finally  take  my  legislation  seriously  and  adopt  rules  specifically  prohibiting 
employment  discrimination.  The  Office  of  Fair  Employment  Practices,  designed  to  enforce  these 
protections,  began  operating  in  January  1989. 

While  the  rule  adopted  by  the  House  differed  somewhat  from  my  proposals,  I  nonetheless 
supported  it  and  regarded  it  as  an  important  first  step  in  remedying  employment  discrimination 
that  might  occur  in  the  House.  I  was  pleased  that  in  1991,  the  Senate  explicitly  covered  itself 
under  the  Civil  Rights  Act  of  1964  and  set  up  its  own  Office  of  Fair  Employment  Practices, 
putting  in  place  procedures  that  built  upon  those  initially  developed  by  the  House. 

Today,  the  issue  of  protection  for  Congressional  employees  is  again  making  headlines. 
This  time,  we  are  subjected  to  misleading  or  just  plain  inaccurate  stories  alleging  that  Congress 
is  exempt  from  civil  rights  and  other  workplace-related  laws.  I  am  particularly  offended  by 
allegations  that  Congress  is  not  covered  by  the  Family  and  Medical  Leave  Act,  since  I  worked 
to  ensure  that  Congressional  coverage  was  explicitly  included  in  that  legislation.  However,  such 
media  coverage  has  served  to  further  undermine  public  confidence  in  Congress. 

Nonetheless,  I  take  seriously  concerns  that  our  enforcement  mechanism  is  not  adequate 
to  protect  Congressional  employees.    I  want  to  make  sure  that  we  have  in  place  the  strongest 
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possible  protections  for  our  employees,  both  because  it  is  the  right  thing  to  do  and  because  it 
is  vital  that  this  institution  begin  to  regain  the  stature  it  has  lost  in  the  public's  eyes. 

To  address  this  issue,  last  December  my  colleague  Olympia  Snowe  and  I  requested,  on 
behalf  of  the  Congressional  Caucus  for  Women's  Issues,  that  the  General  Accounting  Office 
undertake  a  study  of  the  House  Office  of  Fair  Employment  Practices  to  see  how  well  it  was 
functioning.  After  more  than  four  years  in  existence,  we  knew  relatively  little  about  how  this 
Office  operated,  how  many  cases  it  had  considered,  and  whether  it  was  effectively  serving 
Congressional  employees. 

The  answer,  we  believed,  would  either  bolster  confidence  in  Congress  by  showing  that 
there  does  in  fact  exist  a  strong  civil  rights  enforcement  mechanism,  or  would  prompt  us  to  take 
additional  action  by  showing  that  the  Office  was  not  fulfilling  its  stated  function. 

As  you  will  soon  hear  when  the  GAO  presents  its  findings,  the  Office  has  not  lived  up 
to  expectations.  It  would  be  an  understatement  to  say  that  very  few  Congressional  staffers  are 
availing  themselves  of  the  process  we  set  up  five  years  ago.  In  fact,  so  few  cases  have  been 
filed,  I'm  reminded  of  the  Maytag  repairman,  waiting  in  vain  for  someone  to  call! 

Why  are  so  few  people  filing  complaints  with  the  Office?  By  using  simple  common 
sense,  or  by  simply  comparing  ourselves  to  the  private  sector,  we  would  expect  a  significant 
number  of  employment  discrimination  claims  to  have  been  filed. 

For  example,  the  EEOC  has  reported  an  upsurge  in  claims  alleging  sexual  harassment 
since  the  1991  Anita  Hill-Clarence  Thomas  hearings.  One  would  assume  that  a  similar  pattern 
would  have  emerged  here  in  the  House  as  awareness  of  sexual  harassment  has  grown.  Yet 
through  March  of  this  year,  the  Office  of  Fair  Employment  Practices  had  never  had  a  single 
sexual  harassment  case  filed. 

Is  this  because  there  is  no  sexual  harassment  occurring  on  the  Hill?  I'd  like  to  think  that 
was  the  answer,  but  we  know  that  just  isn't  so.  A  recent  survey  by  the  Washington  Post  found 
that  women  on  the  Hill  reported  experiencing  sexual  harassment  at  just  about  the  same  rate  as 
women  in  the  private  sector. 

So  what  is  going  on  here?  Why  are  employees  not  using  the  Office  we  set  up  to  handle 
such  problems? 

First,  employees  may  fear  being  fired  if  they  report  civil  rights  violations,  or  they  may 
fear  being  unable  to  obtain  other  employment  on  the  Hill  or  with  associations  that  deal  with 
Congress  if  they  become  listed  as  "troublemakers."  Others  may  simply  feel  that  pursuing  a 
claim  is  not  worth  the  time  and  effort.  Given  the  high  turnover  on  the  Hill,  some  employees 
may  simply  try  to  ignore  the  problem,  figuring  that  they  will  soon  move  on  to  another  office 
anyway. 

These  kind  of  concerns  are  ones  that,  unfortunately,  we  can  do  little  to  remedy. 
Whatever  steps  we  ultimately  take  will  be  unlikely  to  eliminate  these  concerns.    However,  I 
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believe  there  are  other  reasons  why  the  system  is  not  working,  and  these  reasons  are  ones  we 
can  address. 

First,  many  Congressional  employees  may  not  know  that  House  rules  prohibit 
discrimination,  and  they  may  not  know  that  the  Office  of  Fair  Employment  Practices  exists. 
Given  all  the  newspaper  articles  claiming  that  Congress  is  exempt  from  civil  rights  laws, 
employees  would  be  justified  in  thinking  this  is  the  case. 

In  fact,  the  Office  has  been  woefully  negligent  in  publicizing  its  existence.  Only  three 
times  in  its  nearly  four-and-a-half  year  history  has  it  produced  and  distributed  any  material 
regarding  employees'  rights  and  the  procedure  for  filing  a  discrimination  complaint.  In  fact,  one 
of  those  three  times  occurred  just  a  few  weeks  ago,  after  we  had  launched  the  GAO 
investigation. 

My  understanding  is  that  the  Office  now  intends  to  include  information  in  the 
employment  packets  of  all  new  House  employees.  This  is  a  much-needed  step,  and  should  go 
a  long  way  toward  ensuring  that  Congressional  employees  are  fully  informed  about  their  rights. 
An  additional  step  should  be  requiring  Members  to  post  this  information  in  their  offices. 
Educating  both  employees  and  employers  about  their  rights  and  responsibilities  should  be  high 
on  the  list  of  the  OFEP's  duties. 

Lack  of  information  is  just  one  problem,  however.  Employees  may  doubt  that  they  will 
receive  a  fair  hearing.  The  Office  is  under  control  of  the  Clerk  of  the  House,  and  the 
Employment  Review  Panel  is  composed  entirely  of  current  Members  of  Congress  and 
Congressional  staff.  Although  we  have  no  doubt  that  this  panel  will  do  its  best  to  reach  an 
impartial  conclusion,  a  Congressional  employee  may  not  feel  quite  as  confident  about  the 
system's  impartiality. 

I  believe  there  are  a  number  of  steps  we  can  take  to  improve  confidence  that  the  system 
will  really  work.  Many  of  our  recommendations  are  based  upon  legislation  developed  by  Rep. 
Christopher  Shays,  who  has  put  a  great  deal  of  time  and  effort  into  considering  how  to  improve 
this  process.  Rep.  Snowe  and  myself  will  soon  be  introducing  legislation  that  builds  upon  the 
Shays  proposal,  incorporating  many  of  the  original  proposals  made  by  myself  and  former  Rep. 
Lynn  Martin  back  in  the  1980s. 

While  Rep.  Snowe  will  present  the  details  of  our  plan,  I  just  wanted  to  state  a  few  broad 
concepts.  One  is  to  establish  an  Independent  Office  of  Congressional  Compliance,  made  up  of 
a  Board  of  Directors  composed  of  individuals  with  expertise  in  civil  rights  law  and  knowledge 
of  Congress.  Only  a  minority  of  members  of  this  Board  could  be  current  or  recently-retired 
Members  of  Congress  or  House  officers.  This  Office  would  subsume  the  role  played  by  the 
current  Office  of  Fair  Employment  Practices. 

In  addition,  employees  who  are  not  satisfied  with  decisions  made  by  this  Office  would 
have  the  right  to  appeal  to  a  quasi-judicial  board  composed  of  retired  federal  or  administrative 
law  judges.  While  the  Shays  bill  grants  full  judicial  review,  I  am  concerned  that  such  a 
provision  could  be  struck  down  on  Constitutional  grounds,  leaving  Congressional  employees 
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without  an  appeal  mechanism.   I  believe  the  quasi-judicial  board  would  be  far  less  likely  to  be 
struck  down. 

Congress  must  act  quickly  to  address  this  issue.  Congressional  employees  deserve  to 
have  the  same  level  of  protection  as  employees  in  the  private  sector.  It  is  a  matter  of  simple 
fairness.  Unless  we  act,  public  confidence  in  this  institution  will  remain  at  an  all-time  low  and 
our  central  mission  will  be  undermined.  I  urge  you  to  work  with  us  on  this  issue  and  to  include 
our  proposal  in  your  final  recommendations. 
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Testimony  of  Olympia  J.  Snowe 
Joint  Committee  on  the  Organization  of  Congress 

May  27,  1993 


Mr.  Chairman  and  Members  of  the  Joint  Committee,  I 
appreciate  the  opportunity  to  testify  before  you  today.   As  the 
Joint  Committee  comprehensively  examines  all  elements  of  Congress 
looking  for  areas  to  reform  and  improve  upon,  it  is  critical  that 
the  House  Office  of  Fair  Employment  Practices  be  reviewed  in  this 
context  in  order  to  ensure  that  bur  process  is  fair  and 
adequately  protects  Congressional  employees. 

It  has  been  over  four  years  since  the  House  established  the 
Office  of  Fair  Employment  Practices  to  protect  those  who  used  to 
be  one  of  the  least  protected  groups  of  employees  in  the  country 
—  the  men  and  women  who  work  for  the  Congress  of  the  United 
States. 

Until  the  Congressional  Caucus  for  Women's  Issues  requested 
the  General  Accounting  Office  investigation,  little  if  anything 
was  known  about  how  the  Office  was  functioning,  how  frequently  it 
was  utilized,  and  whether  the  employment  protection  offered  to 
House  employees  was  comparable  to  employees  in  the  private  sector 
and  federal  government. 

As  you  have  just  heard  from  Congresswoman  Schroeder,  the  GAO 
investigation  has  certainly  unearthed  some  interesting  and 
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puzzling  facts.   Over  the  past  four  years  of  the  Office's 
existence,  there  have  been  only  16  complaints  filed.   Let  me 
repeat  that  —  SIXTEEN  COMPLAINTS  FILED  IN  FOUR  YEARS.   In  fact, 
let  me  spell  that  out  for  you  year  by  year: 

*  In  1989,  there  were  SIX  cases 

*  In  1990,  there  were  —  excuse  me  —  there  was  ONE  case 

*  In  1991,  there  were  FIVE  cases 

*  In  1992,  there  were  THREE  cases 

Of  these  16  cases,  only  four  went  to  the  end  of  OFEP's 
process. 

Approximately  half  of  these  complaints  were  based  on  age 
discrimination,  and  the  other  complaints  were  for  discrimination 
based  on  race,  sex  and  disability.   The  most  common  complaints 
involved  discrimination  in  termination  and  working  conditions. 
We  were  particularly  intrigued  that  there  was  not  one  case  of 
sexual  harassment. 

The  GAO  compiled  this  information  from  the  inception  of  the 
Office  of  Fair  Employment  Practices  in  January  1989  through  March 
of  1993.   Since  March,  OFEP  has  reported  to  the  GAO  the 
additional  filing  of  five  informal  complaints,  one  of  which 
involves  sexual  harassment. 
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It  is  interesting  to  note  that  in  the  last  8  weeks  there 
have  been  more  cases  filed  than  in  any  one  year,  except  for  1989. 
I  think  it  is  no  coincidence  that  these  cases  followed  shortly 
after  the  OFEP  sent  around  information  about  the  rights  of  House 
employees. 

Before  this  mailing,  however,  the  Office  last  reported 
sending  out  information  about  the  Office  and  employee  rights  in 
1991.   Members  of  the  Joint  Committee,  given  that  the  average 
term  of  employment  for  Congressional  staffers  is  just  18  months, 
one  would  expect  the  Office  to  disseminate  this  vital  information 
more  frequently  than  once  every  two  years. 

Mr.  Chairman,  on  the  one  hand,  perhaps  we  should  be 
rejoicing  the  fact  that  only  16  House  employees  in  the  past  four 
years  felt  they  had  experienced  discrimination.   However,  for 
some  reason,  this  conclusion  just  doesn't  seem  convincing. 

For  one,  the  GAO  discovered  that  OFEP  had  received  over  1200 
contacts  during  these  same  four  years,  and  398  of  these  contacts 
were  logged  by  OFEP  as  someone  calling  for  information  and  to  ask 
for  an  appointment  or  to  express  a  concern. 

In  addition  to  this  disconcerting  disparity  between  the 
number  of  OFEP  contacts  and  the  number  of  cases  filed,  a  recent 
Washington  Post  survey  of  603  female  Congressional  employees 
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found  that  34  percent  reported  being  sexually  harassed  on  the 
job,  and  50  percent  said  they  would  not  be  reluctant  to  report 
incidents  of  sexual  harassment  to  the  Office  of  Fair  Employment 
Practices.   As  I  mentioned  earlier,  the  complaint  filed  in  the 
last  eight  weeks  is  the  only  case  of  sexual  harassment  ever 
brought  before  OFEP. 

Mr.  Chairman,  the  numbers  simply  don't  jive. 

In  fact,  the  information  obtained  by  the  GAO  on  the  Office 
of  Fair  Employment  Practices  actually  raises  more  questions  than 
it  answers. 

It  is  clear  that  the  Office  is  being  underutilized,  but  we 
simply  do  not  know  why.   And  that  is  why  Congresswoman  Schroeder 
and  I  are  asking  the  General  Accounting  Office  to  undertake  a 
confidential  survey  of  Congressional  employees  to  determine 
whether  they  believe  they  have  suffered  employment 
discrimination,  whether  they  contacted  the  Office  of  Fair 
Employment  Practices,  and  what  kind  of  response  they  received. 
If  they  did  not  contact  the  Office,  we  want  the  GAO  to  find  out 
why. 

We  would  certainly  be  pleased  if  Chairman  Hamilton  and 
Ranking  Republican  Dreier  would  join  us  in  requesting  this 
survey.   Perhaps  with  the  results  of  this  study  we  will  finally 
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know,  and  be  able  to  rectify,  some  of  the  underlying  issues 
preventing  employees  from  coming  forward  with  their  concerns. 

In  addition  to  requesting  this  survey,  Congresswoman 
Schroeder  and  I,  on  behalf  of  the  Caucus,  are  planning  to 
introduce  legislation  designed  to  address  some  of  the  inherent 
problems  that  exist  in  the  current  grievance  process.   Our 
legislation,  which  we  are  currently  in  the  process  of  developing, 
will  be  based  on  legislation  introduced  years  ago  by 
Congresswomen  Pat  Schroeder  and  Lynn  Martin,  as  well  as  current 
legislation  introduced  by  Congressman  Chris  Shays.   Let  me  just 
highlight  a  few  of  the  major  components  of  our  bill: 

Like  the  Shays  legislation,  which  already  has  broad 
bipartisan  support  in  the  House,  our  bill  would  establish  an 
independent  Office  of  Congressional  Compliance  to  oversee 
congressional  compliance  with  civil  rights  laws  and  issue 
recommendations  of  other  workplace-related  laws  that  should  apply 
to  Congress. 

Ir>  our  bill,  however,  the  duties  of  the  Office  would  include 
not  only  dealing  with  alleged  violations  of  workplace-related 
laws,  but  also  educating  Members  of  Congress  and  employees  about 
rights  and  responsibilities  under  the  laws,  and  gathering 
demographic  data  regarding  the  composition  of  the  Congressional 
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workforce  and  employment-related  practices  such  as  wage  setting 
and  family  and  medical  leave  policies. 

The  procedure  for  considering  alleged  violations  would  be 
similar  to  those  now  followed  by  the  House  and  Senate  Offices  of 
Fair  Employment  Practices.   However,  we  are  exploring  the 
possibility  of  adding  an  investigative  component  to  the  grievance 
procedure,  since  currently  the  entire  onus  of  proving 
discrimination  is  on  the  shoulders  of  the  complainant.   This  is 
different  from  employees  of  the  private  sector  and  the  federal 
government  where  formal  complaints  are  investigated. 

Mr.  Speaker,  I  am  a  cosponsor  of  Congressman  Shays' s 
legislation,  and  I  commend  him  for  his  leadership  in  proposing  a 
bill  that  encompasses  a  large  part  of  what  we  are  hoping  to 
achieve  in  the  area  of  Congressional  compliance  with  existing 
laws.   We  feel  that  the  provisions  we  are  in  the  process  of 
developing  will  strengthen  and  build  upon  his  legislation. 

Another  difference  between  Congressman  Shays' s  bill  and  ours 
is  that  our  bill  establishes  a  quasi- judicial  review  panel, 
composed  of  retired  administrative  law  judges  or  retired  federal 
judges,  to  hear  appeals  of  decisions  by  the  Office  of 
Congressional  Compliance  rather  than  instituting  direct  judicial 
review. 
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Now,  personally,  I  feel  that  such  judicial  review  would 
withstand  Constitutional  questions,  and  I  have  introduced  my  own 
Congressional  reform  legislation  that  includes  judicial  review. 
However,  I  recognize  that  there  is  legitimate  concern  about 
judicial  review  regarding  the  separation  of  powers,  and  I 
wouldn't  want  to  see  that  concern  keep  Congress  from  enacting 
legislation  that  would  strengthen  protection  for  its  employees. 

Members  of  the  Joint  Committee,  we  certainly  hope  to  work 
closely  with  you  and  Congressman  Shays,  taking  the  best  from  each 
of  the  various  proposals.   After  all,  we  have  before  us  a  unique 
opportunity  to  look  at  a  number  of  well  constructed  approaches  to 
this  complex  issue  and  to  work  to  develop  a  solution  that  will 
protect  both  Congressional  employees  and  the  integrity  of  the 
Congress  as  a  whole. 
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Processing  of  EEO  Complaints  by  the  House 

Office  of  Fair  Employment  Practices 

Summary  statement  by 

Nancy  Kingsbury,  Director 

Federal  Human  Resource  Management  Issues 

As  requested  by  the  Congressional  Caucus  for  Women's  Issues,  GAO 
reviewed  the  House  Office  of  Fair  Employment  Practices'  (OFEP) 
process  for  handling  employment  discrimination  complaints.   As 
part  of  this  request,  GAO  compared  OFEP's  process  to  the 
procedures  followed  by  the  Senate  and  the  Equal  Employment 
Opportunity  Commission  (EEOC). 

OFEP  does  not  investigate  complaints.   Instead,  OFEP  follows  a 
three-step  process  that  consists  of  (1)  counseling  and  mediation; 
(2)  formal  complaint,  hearing,  and  OFEP  review;  and  (3)  final 
review  by  an  eight-member  review  panel.   There  are  some 
differences  between  OFEP's,  the  Senate's,  and  EEOC's  processes, 
such  as  the  investigation  of  complaints  and  extent  of  judicial 
review. 

Since  OFEP  began  operations  in  November  1988,  it  has  received 
over  1,200  inquiries  or  expressions  of  concern  relating  to  the 
issues  it  addresses--fair  employment  practices  and  violations  of 
the  Fair  Labor  Standards  Act.   According  to  OFEP's  records,  about 
one  third  of  these  contacts  involved  specific  concerns  about 
these  issues;  the  remainder  were  identified  as  only  general 
inquiries.   Sixteen  employees  initiated  informal  complaints  as  a 
result  of  these  contacts,  and  7  of  the  16  employees  filed  formal 
complaints.   The  employees  most  often  alleged  that  they  were 
discriminated  against  on  the  basis  of  race,  age,  and/or  color. 
The  issue  cited  most  often  by  the  complainants  was  termination  of 
employment. 

Although  the  number  of  complaints  filed  since  OFEP  began 
operations  is  relatively  small,  it  is  unclear  whether  this 
reflects  a  high  turnover  rate  among  House  employees  or 
confidentiality  concerns  (as  suggested  by  the  OFEP  Director),  a 
lack  of  meritorious  cases,  or  problems  with  OFEP's  process 
itself. 
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Mr.  Chairman  and  Members  of  the  Committee: 

I  am  pleased  to  be  here  today  to  present  the  results  to  date  of 
our  review  of  the  House  Office  of  Fair  Employment  Practices 
(OFEP).   The  Congressional  Caucus  for  Women's  Issues  asked  us  on 
December  9,  1992,  to  review  OFEP's  procedures  for  handling 
employment  discrimination  complaints,  compare  that  office's 
procedures  to  those  of  the  Senate  and  the  Equal  Employment 
Opportunity  Commission  (EEOC),  and  provide  our  observations  on 
OFEP's  process.   The  Women's  Caucus  also  asked  us  to  review  case 
files  and  collect  complaint  statistics  for  the  4  years  since  OFEP 
was  established  in  1988.   Specifically,  we  gathered  data  on  the 
(1)  number,  type,  and  resolution  of  complaints;  (2)  progression 
of  complaints  through  the  process;  and  (3)  number  of  complaints 
that  resulted  in  a  finding  of  discrimination. 

BACKGROUND 

OFEP  began  operations  in  November  1988.   It  was  established  to 
carry  out  the  functions  assigned  under  the  Fair  Employment 
Practices  Resolution  (House  Resolution  558).   The  resolution, 
which  was  adopted  by  the  House  of  Representatives  on  October  4, 
1988,  was  later  incorporated  as  Rule  51  into  the  rules  of  the 
House,  effective  January  3,  1991.   Section  2  of  Rule  51  prohibits 
discrimination  in  personnel  actions  on  the  basis  of  race,  color, 
national  origin,  religion,  sex  (including  marital  or  parental 
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status),  disability,  or  age.   The  protections  afforded  under  Rule 
51  apply  to  employment  positions  paid  by  the  Clerk  of  the  House-- 
such  as,  staff  employed  in  Members  and  committee  offices--and  any 
employment  positions  in  a  legislative  service  organization  or 
other  entity  paid  through  funds  from  the  clerk-hire  allowance. 

The  functions  assigned  to  OFEP  consist  of  considering  alleged 
violations  of  section  2  of  Rule  51  and  alleged  violations  of  the 
Fair  Labor  Standards  Act  (FLSA).   FLSA  provides  standards  for  the 
payment  of  minimum  wages  and  overtime  compensation.   The  FLSA  was 
amended  by  the  Equal  Pay  Act  of  196  3  to  also  prohibit 
discrimination  on  the  basis  of  sex  in  the  payment  of  wages  for 
the  performance  of  equal  work  in  the  same  office. 

OFEP  was  authorized  four  permanent  positions—director, 
counselor,  mediator,  and  secretary—that  are  currently  filled  by 
individuals  appointed  by  the  Chairman  and  Ranking  Minority  Member 
of  the  Committee  on  House  Administration. 

OFEP  COMPLAINT  PROCESSING 

To  carry  out  its  responsibilities,  OFEP  uses  a  three-step  process 
consisting  of  (1)  counseling  and  mediation;  (2)  formal  complaint, 
hearing,  and  OFEP  review;  and  (3)  final  review  by  a  review  panel. 
Under  this  process,  persons  who  believe  they  have  been 
discriminated  against  must  contact  OFEP  for  counseling  no  later 
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than  180  days  after  the  alleged  violation.   If  the  complainant 
decides  to  continue  the  process  after  counseling,  which  lasts  no 
longer  than  30  days,  he  or  she  may  either  voluntarily  participate 
in  mediation  or  file  a  formal  complaint.   Mediation  is  an  attempt 
to  resolve  the  matter  before  a  formal  complaint  is  filed  by 
bringing  the  complainant  and  the  alleged  perpetrator  together 
with  a  mediator.   Mediation  begins  after  counseling  and  can 
continue  even  after  a  formal  complaint  has  been  filed. 

If  the  complainant  decides  to  file  a  formal  complaint  with  OFEP, 
it  must  be  done  within  30  days  after  the  counseling  period  has 
ended.   Because  OFEP  is  not  authorized  under  House  Rule  51  to 
investigate  complaints,  the  next  step  in  the  process  is  the 
hearing.   The  hearing  must  be  requested  within  10  days  after 
filing  the  complaint  and  must  be  held  no  later  than  40  days  after 
it  is  requested.   The  hearing  is  conducted  by  a  hearing  officer 
who,  like  the  OFEP  staff,  is  appointed  by  the  Chairman  and 
Ranking  Minority  Member  of  the  House  Administration  Committee. 

According  to  OFEP  personnel,  the  complainant  has  the  initial 
burden  of  proving  that  he  or  she  was  discriminated  against  by 
presenting  witnesses  and/or  documents  at  the  hearing.   The 
alleged  perpetrator  is  permitted  to  respond  by  also  presenting 
witnesses  and  documents  in  an  attempt  to  show  that  discrimination 
did  not  occur.   Each  party  has  a  right  to  be  represented  by 
counsel  at  the  hearing. 
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After  the  hearing,  OFEP  is  to  issue  a  written  decision  within  30 
days  to  both  parties,  either  of  whom  may  appeal  to  an  eight- 
member  review  panel1  if  they  are  dissatisfied  with  the  decision. 
If  either  party  is  also  dissatisfied  with  the  review  panel's 
decision,  there  is  no  further  recourse. 

HOW  OFEP'S  DISCRIMINATION  COMPLAINT 
PROCESS  DIFFERS  FROM  EEOC  AND  THE  SENATE 

The  Women's  Caucus  asked  us  to  compare  EEOC ' s  procedures  with 
those  of  the  House  and  Senate.   This  information  is  presented  in 
appendix  I.   EEOC ' s  procedures  for  processing  federal  employees' 
complaints  are  the  most  detailed.   Thus,  we  judgmental ly  selected 
10  of  EEOC's  complaint  processing  steps  and  determined  whether 
the  House,  Senate,  and  EEOC  private  sector  procedures  allow  for 
or  require  their  performance  (see  appendix  I).   We  did  not 
attempt  to  determine  the  merits  of  the  respective  processing 
steps. 


'The  eight-member  review  panel  is  formed  at  the  beginning  of  each 
Congress  and  is  composed  of  (1)  two  elected  officers  or  employees 
of  the  House  of  Representatives,  appointed  by  the  Speaker;  (2) 
two  employees  of  the  House  of  Representatives  appointed  by  the 
minority  leader  of  the  House;  and  (3)  four  members  of  the 
Committee  on  House  Administration,  two  appointed  by  that 
Committee's  chairman  and  two  appointed  by  that  Committee's 
ranking  minority  party  member.   Of  the  two  Committee  on  House 
Administration  members  appointed  to  the  panel  by  that  Committee's 
chairman,  one  is  also  appointed  to  be  chairman  of  the  review 
panel. 
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We  noted  from  our  comparison  that  the  House  OFEP  procedures  and 
the  Senate  Office  of  Fair  Employment  Practices'  procedures  differ 
in  some  respects.   For  example: 

--  Senate  procedures  require  employees  to  request  mediation, 
which  must  be  completed  in  30  days  unless  an  additional  30 
days  is  authorized.   OFEP  does  not  require  mediation,  but 
if  mediation  occurs,  it  does  not  have  to  be  completed 
within  a  certain  time  frame. 

--  Senate  procedures  require  the  automatic  referral  of  formal 
complaints  to  an  independent,  three-member  hearing  board, 
appointed  by  the  Senate  office  director.   The  hearing 
board  members  are  not  Senators,  Senate  employees,  or 
officers.   OFEP  requires  that  a  hearing  be  requested  in 
writing,  and  the  hearing  be  conducted  by  a  hearing 
officer,  who  is  a  House  employee. 

--  Senate  procedures  allow  the  parties  more  time  to  engage  in 
discovery  in  preparation  for  the  hearing  since  the  hearing 
is  to  be  held  within  90  days2  after  the  formal  complaint 
is  filed.   OFEP  procedures  require  that  the  hearing  be 
held  within  40  days  after  it  is  requested. 


2Section  307(d)(2)  of  the  Civil  Rights  Act  of  1991  says  that  the 
hearing  shall  be  conducted  "no  later  than  30  days  after  filing  of 
the  complaint  .  .  .,  except  that  the  office  may,  for  good  cause, 
extend  up  to  an  additional  60  days  the  time  for  conducting  a 
hearing."  According  to  the  Senate  office  deputy  director,  the 
additional  60  days  is  always  granted  because  30  days  is  not 
enough  time  for  the  parties  to  conduct  discovery. 
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--  Senate  procedures  allow  employees  to  appeal  the  hearing 
board's  decision  to  the  Senate  Select  Committee  on  Ethics. 
Employees  also  may  appeal  directly  to  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  if  no  appeals  have  been 
made  to  the  Senate  Ethics  Committee  and  the  employees  have 
received  a  final  decision.  Within  the  House,  decisions 
may  only  be  appealed  to  an  eight-member  review  panel. 

It  should  also  be  noted  that  EEOC's  complaint  processes  are 
different  from  those  in  the  House  and  Senate.   For  example: 

--  Executive  branch  employees  have  a  shorter  time  period  (45 
days  versus  180  days  for  Senate  and  House  employees)  to 
contact  their  agencies  for  counseling. 

--  Private  sector  employees  are  not  required  to  participate 
in  counseling  or  mediation  before  filing  a  complaint. 

—  Complaints  filed  by  executive  branch  employees  are 

investigated  by  their  executive  agencies,  and  complaints 
filed  by  private  sector  employees  are  investigated  by  EEOC 
or  the  appropriate  state  or  local  agency.   In  OFEP  and  the 
Senate,  complaints  are  not  investigated. 
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RIGHTS  AND  REMEDIES  AFFORDED  HOUSE 
EMPLOYEES  COMPARED  TO  SENATE,  EXECUTIVE 
BRANCH,  AND  PRIVATE  SECTOR  EMPLOYEES 


Under  House  Rule  51,  House  employees  generally  have  the  same 
substantive  rights  regarding  employment  discrimination  that 
Senate,  executive  branch,  and  private  sector  employees  have  under 
the  various  equal  employment  opportunity  and  civil  rights  laws. 
A  more  detailed  comparison  is  provided  in  appendix  II. 

It  should  be  noted  that  although  House  employees  generally  have 
the  same  substantive  rights  as  other  employees,  the  remedies  are 
limited  to  those  outlined  in  section  9  of  House  Rule  51.   These 
include  (1)  monetary  compensation;  (2)  injunctive  relief;  (3) 
costs  and  attorney  fees;  and  (4)  employment,  reinstatement  to 
employment,  or  promotion  with  or  without  back  pay.   Employees  of 
the  Senate,  executive  branch,  or  the  private  sector  may  also  be 
awarded  compensatory  damages  for  intentional  discrimination. 

OFEP  HAS  RECEIVED  MANY 
CONTACTS  BUT  FEW  COMPLAINTS 

Since  OFEP  was  established  in  November  1988,  many  individuals 
have  contacted  it  to  ask  about  its  process  and/or  to  express  a 
specific  concern  about  issues  addressed  by  that  office.   Over 
1,200  contacts  were  made  to  OFEP  during  January  1989  through 
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March  1993.   The  OFEP  Director  estimated  that  80  to  90  percent  of 
these  contacts  were  from  employees,  and  the  remaining  10  to  20 
percent  were  from  supervisors  or  managers  of  employing  offices. 

According  to  OFEP's  records,  almost  a  third  of  the  contacts  (398) 
related  to  individuals  requesting  information  and  expressing  a 
specific  concern  that  either  related  to  a  fair  employment 
practice  or  FLSA.   However,  as  shown  in  table  1,  16  of  these 
contacts  resulted  in  a  complaint  during  the  period  covered  by  our 
review. 
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Table  1;   Contacts  Received  in  Calendar  Years  1989  through  1993 
that  Related  to  a  Specific  Concern  as  Compared  to  Total 
Discrimination  Complaints  Initiated 


Year 

Total 
contacts" 

Number  of 

informal 

complaints 

initiated" 

-■ 

Percent  of 

contacts 

resulting  in 

complaints 

1989 

90 

6 

7 

1990 

75 

1 

1 

1991 

72 

5 

7 

1992 

122 

3 

2 

1993c 

39 

1 

3 

Totals 

398 

16 

4d 

'Figures  in  this  column  represent  contacts  that  OFEP  received  in 
which  individuals  asked  for  information  and  expressed  a  specific 
concern. 

"Informal  complaints  are  those  in  which  employees  contacted  OFEP 
in  person,  in  writing,  or  by  phone  alleging  discrimination  and 
subsequently  initiated  counseling. 

Represents  contacts  made  during  the  period  January  1,  1993 
through  March  31,  1993. 

''This  figure  represents  the  percent  of  total  contacts  resulting 
in  complaints  (16  divided  by  398). 

Source:   OFEP. 


During  calendar  years  1989  through  1993  (as  of  March  31,  1993), 
16  employees  initiated  informal  complaints,  and  7  of  the  16  filed 
a  formal  complaint.   Table  2  shows  a  breakout  of  the  complaints 
by  year. 
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Table  2:   Total  Number  of  Informal  and  Formal  Complaints  Received 
by  OFEP  During  Calendar  Years  1989  through  1993 


Year 

Informal  complaints 

Formal  complaints 

1989 

6 

1 

1990 

1 

1 

1991 

5 

2 

1992 

3 

3 

1993* 

1 

0 

Total 

16 

7 

'Represents  complaints  received  during  the  period  January  1,  1993 
through  March  31,  1993. 

Source :   OFEP . 


Although  we  have  not  examined  the  matter  in  depth,  the  number  of 
complaints  appears  relatively  small  when  compared  to  federal 
government  organizations  of  similar  size.   The  OFEP  Director 
cited  two  possible  reasons  for  the  relatively  small  number  of 
complaints.   One  reason  cited  was  high  turnover  of  House 
employees  which,  according  to  the  OFEP  Director,  may  be  a 
contributing  factor  because  employees  believe  they  will  not  be 
working  for  the  particular  employing  office  that  long.   The  other 
reason  cited  related  to  employees  being  concerned  about  the 
employing  office  becoming  aware  of  the  complaint. 

Additional  information  about  the  complaints  that  were  filed  is 
presented  in  appendix  III. 
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GAP'S  OBSERVATIONS 


Although  OFEP  has  received  a  large  number  of  Inquiries  or 
expressions  of  concern  in  recent  years,  few  of  these  contacts 
have  resulted  in  complaints.   It  is  unclear  whether  this  reflects 
high  turnover  rates  and  confidentiality  concerns,  as  suggested  by 
the  OFEP  Director,  a  lack  of  meritorious  cases,  or  problems  with 
OFEP's  process  itself. 


Mr.  Chairman,  this  concludes  my  testimony.   I  would  now  welcome 
any  comments  or  questions  that  you  may  have. 
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COMPARISON  OF  COMPLAINT  PROCESSING  PROCEDURES 


EEOC 

OFEPs 

Complaint  processing  steps 
required  or  allowed  by  the 
various  complaint 
processing  entities 

Executive 
branch* 

Private 
sector" 

House 

Senate 

Counseling  required 

Yes 

No 

Yes 

Yes 

Mediation  allowed 

Yes 

Yesc 

Yes 

Yes 

Complaint  filing  required 

Yes 

Yes 

Yes 

Yes 

Complaint  investigation 
required 

Yes 

Yes 

No 

No 

Final  decision  without  a 
hearing  allowed 

Yes 

Yes 

No 

No 

Hearing  allowed 

Yes 

No 

Yes 

Yes 

Decision  after  a  hearing 
allowed 

Yes 

No 

Yes 

Yes 

Appeal  of  hearing  decision 
allowed 

Yes 

No 

Yes 

Yes 

Final  administrative 
decision  allowed 

Yes 

No 

Yes 

Yes 

Judicial  review  by  a 
federal  court  allowed 

Yes" 

Yesd 

No 

Yes# 

"Under  EEOC  regulation  1614,  all  of  these  steps,  except  those 
related  to  a  hearing  and  judicial  review,  are  carried  out  by 
executive  branch  agencies. 

"Procedures  may  vary  depending  upon  whether  the  complaint  is 
handled  by  a  state  or  local  agency. 

'According  to  EEOC  regulation  1601,  EEOC  may  encourage  the 
parties  to  settle  the  complaint  on  mutually  agreeable  terms 
before  it  makes  a  determination  that  reasonable  cause  exists  to 
believe  that  discrimination  occurred. 
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"Judicial  review  of  final  executive  agencies'  or  EEOC's  decisions 
is  a  de  novo  review  by  a  federal  district  court.   A  de  novo 
review  is  not  based  on  the  record  established  at  the 
administrative  level  before  the  appeal  to  the  court.   In  other 
words,  the  court  conducts  a  new  trial. 

'Judicial  review  under  the  Senate  procedures  is  done  by  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit  and,  like  all  appellate 
reviews,  is  based  on  the  record  developed  at  the  administrative 
level . 

Source:   GAO's  analysis  of  EEOC's,  OFEP's,  and  Senate's 
procedures . 
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COVERAGES  PROVIDED  TO  HOUSE,  SENATE, 

EXECUTIVE  BRANCH.  AND  PRIVATE  SECTOR  EMPLOYEES  UNDER  VARIOUS 

EQUAL  EMPLOYMENT  OPPORTUNITY  AND  CIVIL  RIGHTS  LAWS 


Federal  sector 

Private 
sector 

Are  employees  covered  by 
the: 

House 

Senate 

Executive 
branch 

Civil  Rights  Act  of 
1964? 

Yes 

Yes* 

Yes 

Yes 

Age  Discrimination  in 
Employment  Act  (ADEA) 
of  1967? 

Nob 

Yes* 

Yes 

Yes 

Equal  Pay  Act  (EPA)  of 
1963? 

Yes 

No 

Yes 

Yes 

Rehabilitation  Act  of 
1973? 

No 

Yes* 

Yes 

Noc 

Americans  with 

Disabilities  Act  (ADA) 
of  1990? 

Yes 

Yes* 

Nod 

Yes 

'Senate  employees  receive  the  same  protections  as  executive 
branch  employees  and  private  employees  under  section  302  of  the 
Civil  Rights  Act  of  1991.   Section  302  of  this  act  states  that 
personnel  actions  affecting  Senate  employees  shall  be  made  free 
from  discrimination  based  on  race,  color,  religion,  sex,  national 
origin,  age,  handicap,  or  disability  within  the  meaning  of  the 
various  laws  prohibiting  discrimination  on  these  bases. 

"The  ADEA  does  not  apply  to  House  employees.   However,  House  Rule 
51  states,  in  part,  that  personnel  actions  affecting  employment 
positions  in  the  House  of  Representatives  shall  be  made  free  from 
discrimination  based  on  age. 

cThe  Rehabilitation  Act  does  not  apply  to  private  sector 
employees  because  it  was  enacted  to  prohibit  discrimination 
against  handicapped  federal  employees  in  the  executive  branch. 

"Although  the  ADA  does  not  apply  to  executive  branch  employees, 
they  are  protected  under  the  Rehabilitation  Act  of  1973,  which 
contains  similar  provisions. 

Source:   GAO's  analysis  of  the  various  equal  employment 
opportunity  and  civil  rights  laws. 


15 


130 


APPENDIX  III  APPENDIX  III 

ADDITIONAL  INFORMATION  REGARDING  THE 
COMPLAINTS  THAT  WERE  FILED  WITH  OFEP  FROM  1989  -  1993 

Generally,  the  16  complainants  alleged  during  the  informal 
process  that  they  were  discriminated  against  based  on  race,  age, 
or  sex  in  being  terminated  from  employment  or  in  working 
conditions,  such  as  payment  of  overtime,  selection  for 
assignments,  and  implementation  of  office  policy  on  taking  leave. 
These  same  bases  and  issues  were  also  raised  in  the  seven  formal 
complaints.   Tables  III.l  and  I I I. 2  show  a  breakout  of  the  issues 
and  bases  raised  in  the  16  informal  complaints  and  7  formal 
complaints,  respectively. 
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Table  III.l;   Sixteen  Informal  Complaints  Received  During  January 
1989  Through  March  1993,  by  Bases  and  Issues 


MM 

Iuw 

■an 

Color 

Sa> 

«•» 

—<1— 1 

■al  Igloo 

Mtloul 

origin 

Baprlaal 

Total* 

Hiring 

1 

1 

2 

Saxual 

0 

P  reaction 

1 

1 

2 

Working 

condition** 

2 

1 

4 

1 

a 

Taral nation 

5 

2 

2 

1 

10 

Total* 

7 

4 

» 

2 

1 

22b 

*The  category  working  conditions  includes  issues  related  to 
payment  of  overtime,  selection  for  assignments,  and 
implementation  of  office  policy  regarding  taking  leave. 

The  totals  do  not  add  up  to  the  number  of  complaints  because 
some  employees  raised  more  than  one  issue  and/or  basis. 

Source:   OFEP. 
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Table  1 1 1. 2;   Seven  Formal  Complaints  Received  During  January 
1989  Through  March  1993,  by  Bases  and  Issues 


■MM 

lUIIM 

Rajaa 

Color 

Bm[ 

*«• 

Handicap 

Ballalon 

■atlonai 
origin 

Rspriaal 

Total* 

Hiring 

1 

1 

Saarual 

haraasannt 

0 

Pronation 

1 

1 

Working 

conditions* 

2 

1 

2 

1 

6 

Termination 

2 

2 

1 

1 

1 

1 

• 

Tot«li 

4 

3 

2 

3 

2 

1 

1 

16" 

The  category  working  conditions  includes  issues  related  to 
payment  of  overtime,  selection  for  assignments,  and 
implementation  of  office  policy  regarding  taking  leave. 

"The  totals  do  not  add  up  to  the  number  of  complaints  because 
some  employees  raised  more  than  one  issue  and/or  basis. 

Source :   OFEP . 


Table  I I I. 3  shows  how  far  into  the  process  each  case  went.   Most 
of  the  cases  stopped  before  the  hearing  phase. 
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Table  I I I. 3:   Progression  of  Cases  Through  OFEP's  Discrimination 
Complaint  Process 


Phases  of  process 

Number  of  cases  that 
stopped  at  each  phase 

Counseling 

3 

Mediation 

5 

Formal  Complaint 

3 

Hearing 

0 

OFEP  Decision 

1 

Review  Panel  Decision 

3 

Totals 

15* 

Total  does  not  add  up  to  16  cases  because  1  case  was  still  open 
as  of  early  May  1993. 

Source :   OFEP . 


Fifteen  of  the  16  informal  complaints  had  been  resolved  as  of 
early  May  1993.   The  15  complaints  were  resolved  as  follows: 

—  Six  complaints  were  resolved  with  either  a  formal  or 
informal  agreement  entered  into  between  the  parties. 

--  Five  complaints  were  closed  because  the  employees  decided 
not  to  continue  the  process  for  various  reasons. 

—  Four  complaints  resulted  in  final  decisions  by  OFEP  and 
the  review  panel. 
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APPENDIX  III  APPENDIX  III 

One  of  the  four  final  decisions  resulted  in  a  finding  of 
discrimination;  the  remaining  three  did  not.   The  decision 
finding  discrimination  was  rendered  by  the  review  panel  on 
November  14,  1989.   In  finding  discrimination,  the  review  panel 
ruled  that  the  employee  was  entitled  to  (1)  monetary  compensation 
for  lost  overtime,  (2)  additional  pay  authorized  under  section 
9(2)  of  the  House  resolution  for  serious  violations,  and  (3) 
injunctive  relief.   The  review  panel  also  ordered  the  employing 
office  to  seek  implementation  of  the  following  measures. 

—  The  employee's  supervisors  were  to  consider  the  employee 
available,  along  with  other  employees,  for  certain 
assignments. 

--  The  employing  office  was  to  include  a  copy  of  the  review 
panel's  decision  in  all  of  the  employee's  personnel  files. 

--  The  employing  offiee  was  to  advise  its  employees  that  it 
intends  to  adhere  to  the  principles  of  the  Fair  Employment 
Practices  Resolution,  that  the  hearing  procedure  is 
available  to  them,  and  that  it  will  not  retaliate  against 
them  for  invoking  or  participating  in  the  hearing 
procedure . 

(966564) 
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Joint  Committee  on  the  Organization  of  Congress 
U.S.  House  of  Representatives 
H2-175D  Ford  H.O.B. 
Washington,  D.C.  20515 

Dear  Mr.  Co-Chairmen,  Vice-chairmen,  and  Members  of  the  Committee  on 
the  Organization  of  Congress, 

Section  4  of  Rule  51  of  the  Rules  of  the  U.S.  House  of 
Representatives  stipulates  that  the  Office  of  Fair  Employment 
Practices  ("OFEP")  shall  fall  under  the  "administrative  direction"  of 
my  Office,  as  Clerk  of  the  House.   With  regard  to  the  Joint 
Committee's  consideration  of  employment-related  issues,  I  would  like 
to  offer  this  statement  of  history  and  background  information  on  the 
House  OFEP  to  assist  this  Joint  Committee  in  its  deliberations. 

Prior  to  the  creation  of  OFEP,  there  existed  some  avenues  through 
which  employees  could  seek  redress  on  employment  discrimination 
matters.   Under  the  Rules  of  the  House,  all  issues  of  discrimination 
fell  under  the  jurisdiction  of  the  Committee  on  Standards  of  Official 
Conduct.   As  well,  a  volunteer  Fair  Employment  Practices  Committee  was 
established  by  a  number  of  Members  of  the  House.   This  Committee 
handled  only  complaints  of  those  Member  offices  who  had  agreed  to 
voluntarily  comply  with  the  program.   Also,  the  Committee  on  House 
Administration  created  an  adverse  action  procedure  for  those  employees 
under  the  Officers  of  the  House. 

To  establish  an  alternative  set  of  remedies  and  procedures  to 
apply  to  all  House  offices,  a  resolution  was  introduced  on  September 
29,  1988,  by  Mr.  Panetta,  Mr.  Foley,  Mr.  Michel,  Mr.  Coelho,  Mr. 
Annunzio,  Mr.  Hawkins,  Mr.  Frenzel,  Mrs.  Schroeder,  Mr.  Roberts,  Mr. 
Bartlett,  Mr.  Eckart  and  Mr.  Durbin.   An  excerpt  from  remarks,  entered 
by  Congressman  Panetta  in  the  Congressional  Record,  H  9029,  100th 
Congress,  states  the  following: 

This  resolution  applies  basic  civil  rights  protections  to 
employees  in  the  House  of  Representatives.   It  is  the  product  of 
contributions  by  the  authors  of  employee  protection  legislation 
introduced  in  the  100th  Congress:   Chairman  Hawkins  (H.R.  5060), 
Representative  Schroeder  (H.R.  4821),  Representative  Martin  of 
Illinois  (H.R.  4576),  and  Representative  Bartlett    (4821). 
Their  proposals  and  suggestions  during  discussions  held  in  recent 
months  on  the  issue  of  employee  protection  were  critical  to  the 
drafting  of  this  resolution. 
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When  Mr.  Panetta  introduced  this  resolution  on  the  House  floor,  he 
noted  some  concerns  in  support  of  the  adoption  of  this  employment 
protection  procedure.   One  such  concern  was  that  Congress  wished  to 
address  the  issue  of  fairness  of  the  Congressional  exemption  in 
relation  to  the  basic  standards  that  apply  to  other  Americans. 

He  went  on  to  say  that  lawsuits  against  Members  were  possible 
because  there  was  no  specific  internal  mechanism  to  resolve  employment 
disputes,  apart  from  the  ethics  procedures.   Moreover,  a  concern 
existed  that  employees  might  view  that  their  only  alternative  to  a 
lawsuit  would  be  to  resort  to  the  media. 

On  October  4,  1988,  the  U.S.  House  of  Representatives  adopted  the 
"Fair  Employment  Practices  Resolution,"  H.  Res.  558,  100th  Congress, 
by  an  overwhelming  vote  of  408  to  12.   Section  2(a)  of  the  Resolution 
stipulates  that: 

Personnel  actions  affecting  employment  positions  in  the  House  of 
Representatives  shall  be  made  free  from  discrimination  based  on 
race,  color,  national  origin,  religion,  sex  (including  marital  or 
parental  status) ,  handicap,  or  age. 

The  Resolution  also  outlines  the  responsibilities  of  the  Office  as 
within  those  "functions  assigned  under  this  resolution."   Id.  at 
section  4. 

OFEP  commenced  operations  on  November  3,  1988.   In  January  1989, 
at  the  opening  of  the  101st  Congress,  the  House  adopted  H.  Res.  15, 
which  provided  that  the  provisions  of  H.  Res.  558  shall  be  in  effect 
throughout  the  101st  Congress.   At  the  beginning  of  the  102nd,  H.  Res. 
558  was  incorporated  into  the  Rules  of  the  House  of  Representatives  as 
Rule  51,  "Employment  Practices." 

On  November  17,  1989,  the  Fair  Labor  Standards  Amendments  of  1989 
was  signed  into  law.   That  law  states  that  "the  rights  and  protections 
under  the  Fair  Labor  Standards  Act  of  1938  (29  U.S.C.  §201  et  seq.) 
shall  apply  with  respect  to  any  employee  in  an  employment  position  in 
the  House  of  Representatives  and  to  any  employing  authority  of  the 
House  of  Representatives."   29  U.S.C.  §60k(a)(l). 

That  statute  goes  on  to  state  that  "in  the  administration  of  the 
subsection,  the  remedies  and  procedures  under  the  Fair  Employment 
Practices  Resolution  shall  be  applied."   Id.  at  §60k(a) (2) .    Section 
1  of  Rule  51  grants  authority  to  the  Committee  on  House  Administration 
to  issue  rules  and  regulations  regarding  the  application  of  this  law 
to  the  House  of  Representatives. 

House  employees  have  also  been  afforded  statutory  coverage  under 
recent  legislation  addressing  employment  issues.   These  include  the 
Americans  with  Disabilities  Act  of  1990,  the  Civil  Rights  Act  of  1991, 
and  the  Family  and  Medical  Leave  Act  of  1993.   Employees  are  provided 
coverage  under  the  "rights  and  protections"  enacted  in  these  laws 
through, the  "remedies  and  procedures"  outlined  in  Rule  51. 
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In  order  to  provide  this  information  to  House  employees, 
particularly  recently  hired  employees,  the  House  OFEP  Fact  Sheet, 
which  includes  the  updates  on  these  laws,  was  mailed  to  all  employees 
at  their  home  address  and  to  all  offices  (employing  authorities)  for 
the  purpose  of  posting.   In  addition,  we  nave  also  taken  steps  to  see 
that  a  copy  of  the  Fact  Sheet  is  included  in  the  new  employee  packet 
for  future  employees.   The  dissemination  of  this  information  is  to 
ensure  that  all  employees  are  made  aware  of  their  rights. 

As  previously  stated,  the  House  OFEP  is  under  my  administrative 
direction.  During  the  course  of  the  last  four  and  one-half  years,  I 
believe  that  the  Office  has  operated  and  continues  to  operate  within 
the  letter  and  spirit  of  House  Rule  51. 

Because  the  Rule  51  employment  discrimination  complaint  process 
was  established  by  the  Members  of  the  House  of  Representatives, 
recommendations  to  maintain  or  substantively  alter  the  current  process 
are  the  prerogative  of  the  appropriate  Committee (s)  of  jurisdiction 
and  the  Members  of  the  House,  as  a  whole.   My  Office  and  OFEP  will 
continue  to  seek  to  implement  fully  whatever  complaint  process  the 
House  mandates. 

OFEP  and  my  Office  have  always  looked  forward  to  hearing  the 
views  and  concerns  of  the  Members,  House  employees,  the  Women's  Caucus 
and  any  other  organization  with  respect  to  OFEP.   In  this  regard,  we 
look  forward  to  receiving  the  views  expressed  today  in  this  forum. 

With  warm  personal  regards,  I  am 

Sincerely  yours, 


\~7PLe^J^Uyt^^ 


DONNALD  K.  ANDERSON,  Clerk 
U.S.  House  of  Representatives 
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Joint  Committee  on  the  Organization  of  Congress 
U.S.  House  of  Representatives 
H2-175D  Ford  H.O.B. 
Washington,  D.C.  20515 

Dear  Mr.  Co-Chairmen,  Vice-chairmen,  and  Members  of  the  Committee 
on  the  Organization  of  Congress, 

On  May  27,  1993,  I  provided  a  written  statement  to  the  Joint 
Committee  regarding  the  operation  of  the  Office  of  Fair 
Employment  Practices.   That  statement  outlined  the  background  and 
history  of  the  Office  and  the  applicable  employment  laws.   In 
addition,  I  stated  that  my  role  to  provide  administrative 
direction,  with  respect  to  this  Office,  is  in  accordance  with 
House  Rule  51. 

In  order  to  assist  the  Joint  Committee  in  conjunction  with 
the  hearing  today,  I  wish  to  expand  on  my  prior  statement  in  the 
area  of  the  application  of  employment  laws  to  the  House. 
Briefly,  Congress  in  1988  created  the  Office  of  Fair  Employment 
Practices.   That  Office  became  the  primary  vehicle  through  which 
employment  laws  are  enforced  in  the  House.   Some  rights  and 
protections  embodied  in  the  employment  laws  have  subsequently 
been  made  applicable  to  the  House  by  statute. 

To  understand  how  these  laws  apply  to  the  House,  I  refer  you 
to  House  Rule  51,  Section  2,  "Nondiscrimination  in  Employment," 
which  states: 

2.  (a)     Personnel  actions  affecting  employment  positions 
in  the  House  of  Representatives  shall  be  made  free  from 
discrimination  based  on  race,  color,  national  origin, 
religion,  sex  (including  marital  or  parental  status), 
disability,  or  age. 

(b)   Interpretations  under  paragraph  (a)  shall  reflect  the 
principles  of  current  law,  as  generally  applicable  to 
employment.   [Emphasis  added.] 

Hence,  the  House  has  expressly  prohibited  discrimination.   It  has 
done  so  consistent  with  the  body  of  law  governing  the  basis  of 
discrimination  by  referencing  the  "principles  of  current  law." 

With  respect  to  each  basis  of  discrimination,  there  are 
applicable  to  the  House  the  "principles  of  current  law"  embodied 
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in  the  statutory  and  case  law  that  would  apply  elsewhere.   For 
example,  with  respect  to  the  basis  of  age  discrimination,  the 
"principles  of  current  law"  would  include  with  respect  to  age 
discrimination,  those  substantive  principles  of  law  found  in  the 
Age  Discrimination  in  Employment  Act  and  its  case  law  progeny. 

In  recent  major  legislative  enactments  governing  employment 
law,  the  House  has  since  included  itself  under  provisions 
granting  its  employees  the  applicable  rights  and  protections  that 
are  to  be  administered  through  the  Rule  51  procedures  and 
remedies.   These  include  the  following  laws: 

First,  in  1989,  Congress  passed  the  Fair  Labor  standards 
Amendment  (FLSA)  of  1989  which  applies  the  rights  and  protections 
of  the  FLSA  to  House  employees.   See  P.L.  101-157,  Nov.  17, 
1989,   2  u.s.c.  60k.   The  Amendments  go  on  to  say  that  the 
administration  of  the  remedies  and  procedures  of  the  FLSA  (29 
U.S.C.  201  et  seq.)  shall  be  applied  under  the  "Fair  Employment 
Practices  Resolution"  (incorporated  into  Rule  LI  of  the  Rules  of 
the  U.S.  House  of  Representatives) .   Through  coverage  under  the 
FLSA,  the  Equal  Pay  Act  of  1963  applies  to  the  House  because  it 
was  an  amendment  to  the  Fair  Labor  Standards  Act  of  1938. 

The  Fair  Labor  Standards  Act's  rights  and  protections 
include  the  rights  to  minimum  wage  and  overtime  pay  (except  for 
exempt  employees) ,  and  a  prohibition  against  child  labor.   The 
Equal  Pay  Act  of  the  FLSA  prohibits  sex  discrimination  in  the 
setting  of  wages  for  women  and  men  performing  substantially  equal 
work  in  the  same  office.   The  Act  imposes  duties  and 
responsibilities  on  employing  authorities,  including  required 
notice  to  employees,  accurate  record-keeping  to  support  leave  and 
overtime  disbursements,  and  good  faith  compliance. 

Second,  the  Americans  with  Disabilities  Act  of  1990  was 
applied  to  House.   The  Act  prohibits  discrimination  against 
qualified  applicants  and  employees  in  the  hirinq,  promotion, 
discharge,  pay,  fringe  benefits,  job  training,  classification, 
referral,  and  other  terms  and  conditions  of  employment  on  the 
basis  of  disability.   Employers  are  required  to  provide  qualified 
applicants  and  employees  who  have  disabilities  with  reasonable 
accommodations  that  do  not  impose  undue  hardship. 

Third,  the  House  included  itself  under  the  rights  and 
protections  of  the  Civil  Rights  Act  of  1991.   This  Act  sought  to 
restore  the  state  of  civil  rights  law  prior  to  certain,  recent 
Supreme  Court  decisions,  and  to  address  issues  concerning  the 
award  of  damages  in  such  cases.   At  this  time,  the  House  also 
included  itself  under  the  rights  and  protections  of  title  VII  of 
the  Civil  Rights  Act  of  1964  as  amended.   This  action  was  taken 
even  though  the  rights  and  protections  were  already  included 
under  Section  2  of  House  Rule  51. 
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Lastly,  the  Family  and  Medical  Leave  Act  of  1993,  enacted 
earlier  this  year,  provides  employees  with  up  to  twelve  weeks  of 
unpaid  leave  during  any  twelve  month  period  to  deal  with  child- 
birth, adoption,  or  serious  health  conditions  of  the  employee,  or 
the  employee's  child,  spouse,  or  parents.   The  employer  may 
require  or  the  employee  may  elect  to  use  certain  forms  of  paid 
leave  as  part  of  this  twelve  week  entitlement.   It  will  go  into 
effect  in  August  of  this  year. 

In  conclusion,  let  me  reiterate  for  the  Joint  Committee  my 
comments  from  my  statement  of  May  27,  1993.   Rule  51  and  the 
employment  discrimination  complaint  process  it  outlines  was 
established  by  the  Members  of  the  House.   Recommendations  to 
maintain  or  substantively  alter  the  current  process  are  the 
prerogative  of  the  appropriate  Committee (s)  of  jurisdiction  and 
the  Members  of  the  House,  as  a  whole.   My  Office  and  OFEP  will 
continue  to  implement  whatever  law  and  mission  the  House  so 
mandates . 

With  warm  personal  regards,  I  am 

Sincerely  yours, 


TONNALD  K.  AN0ER5ON,  Clerk 
U.S.  House  of  Representatives 
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STATEMENT  OF  SENATOR  DON  NICKLES 
The  Joint  Committee  on  the  Organization  of  Congress 

June  8,  1993 


Mr.  Chairman,  I  appreciate  the  opportunity  to  present  my  views 
to  the  Joint  Committee  on  the  Organization  of  Congress  on  a  matter  I 
believe  should  be  a  component  of  any  reform  efforts  proposed  by 
this  committee.   Last  year,  I  along  with  several  of  my  colleagues, 
introduced  legislation  intended  to  eliminate  the  double  standard 
which  presently  exists  for  the  Congress  and  the  Executive  Branch  In 
certain  labor,  civil  rights  and  health  and  safety  laws. 

Traditionally,  Congress  has  exempted  itself  from  these  laws 
which  have  been  applied  to  the  private  sector  as  well  as  the  Federal 
executive  and  judicial  branch.  Congress  should  not  impose  laws  on 
the  Nation  that  it  will  not  live  under  itself.  This  idea  is  not  a  new  one. 
A  quote  by  James  Madison  in  the  Federalist  Papers  clearly  states: 
"Congress  can  make  no  law  which  will  not  have  its  full  operation  on 
themselves  and  their  friends,  as  well  as  on  the  great  mass  of 
society." 

During  consideration  of  the  Civil  Rights  Act  of  1991,  I  offered  an 
amendment  which  would  have  made  Congress  and  its 
instrumentalities  subject  to  all  regulations  and  remedies  contained  in 
the  following  laws:  the  National  Labor  Relations  Act  of  1935,  the  Fair 
Labor  Standards  Act  of  1938,  the  Equal  Pay  Act  of  1963,  the  Civil 
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Rights  Act  of  1964,  the  Age  Discrimination  Act  of  1967  and 
amendments  of  1975,  the  Occupational  Safety  and  Health  Act  of 
1970,  the  Equal  Employment  Opportunity  Act  of  1972,  the 
Rehabilitation  Act  of  1973,  Americans  with  Disabilities  Act  of  1990. 
This  amendment  received  thirty-eight  votes  last  Congress  and  I 
believe  with  the  influx  of  new  members  calling  for  change,  it  will  pass. 
Adopted  in  lieu  of  my  amendment  was  a  provision  authored  by  the 
Majority  Leader  and  Senator  Grassley  which  established  the  Office  of 
Fair  Employment  Practices  and  provides  procedures  to  give  Senate 
employees  protection  under  several  civil  rights  laws  and  limited 
judicial  review.    Later,  I  introduced  the  amendment  as  a  free-standing 
bill,  the  Congressional  and  Presidential  Accountability  Act. 

Since  my  efforts  on  the  Civil  Rights  Act  of  1991  and  the  efforts 
of  those  before  me  on  this  issue,  including  Senator  Grassley  with  me 
here  today,  we  have  made  some  progress.  With  the  adoption  the 
amendment  and  the  establishment  of  a  bi-partisan  task  force  as 
established  by  the  Legislative  Branch  Appropriations  for  FY93,  we 
have  taken  a  step  In  the  right  direction.  However,  I  simply  do  not 
believe  Congress  has  gone  far  enough  in  making  sure  Congress  lives 
under  the  same  laws  as  everyone  else.  I  want  to  ensure  that  the  task 
force  is  not  just  window  dressing. 

My  colleagues  and  I  recognize  that  this  legislation  is  not  perfect, 
but  it  represents  a  starting  point.   It  Is  my  hope  that  the  bi-partisan 
Task  Force  for  Congressional  Coverage  and  this  committee  can  use 
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it  to  reach  a  consensus  on  our  ultimate  objective  -  Congress  living 
under  the  laws  it  enacts  for  the  rest  of  the  American  people. 

A  clear  ultimatum  was  issued  in  the  general  election  ...Congress 
must  lead  by  example  and  not  by  exemption.  If  we  are  going  to 
impose  these  standards,  remedies,  and  procedures  on  Federal 
agencies,  State  and  local  governments  and  the  private  sector,  we 
must  impose  them  on  ourselves. 

If  business  or  private  individuals  run  afoul  of  any  of  the  laws 
listed  in  my  bill,  they  face  bureaucratic  headaches  and  possible 
federal  court  litigation.  Congress  has  exempted  itself  from  these  laws 
completely  or  has  limited  redress  to  be  determined  only  by  an 
internal  mechanism  with  limited  right  to  judicial  appeal.  Would  we 
allow  major  corporations  to  set  up  their  own  rules  for  dealing  with 
complaints  under  these  laws?  The  answer  is  obviously,  NO. 

This  committee  and  the  Task  Force  for  Congressional  Coverage 
have  the  job  of  considering  the  realistic  application  to  Congress  of 
standards,  procedures  and  remedies  contained  in  laws  enacted  by 
Congress.  The  question  remains,  how  do  you  do  it?  The  answer  is 
neither  clear  nor  simple.  Bringing  all  branches  of  the  government 
under  the  purview  of  the  Executive  Branch  raises  legitimate 
separation  of  powers  questions.  However,  sole  enforcement  by  the 
branch  in  question  raises  questions  of  fairness  and  equity.  Those 
and  other  questions  are  being  discussed  by  the  Task  Force  on 
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Congressional  Coverage.  I  hope  the  task  force  and  this  committee 
can  work  together  to  find  a  practical  solution. 

Congress  must  no  longer  tell  the  American  public  that  we  are 
exempt  from  the  laws  which  we  pass  In  this  chamber  everyday. 
Therefore,  I  encourage  this  committee  to  consider  this  important 
piece  of  legislation  as  a  component  of  a  comprehensive 
Congressional  reform  package. 

I  ask  that  a  copy  of  my  legislation  S.  103,  The  Congressional 
and  Presidential  Accountability  Act,  Introduced  by  myself,  Senator 
Kassebaum  and  several  other  of  my  colleagues  be  inserted  into  the 
record  at  this  point. 
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STATEMENT  SUBMITTED  FOR  THE  RECORD 


HONORABLE  WILLIAM  F.  GOODLING 

OF  PENNSYLVANIA 

BEFORE 

THE  JOINT  COMMITTEE  ON  THE  ORGANIZATION  OF  CONGRESS 

Tuesday,  June  7,  1993 
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STATEMENT  OF 

THE  HONORABLE  WILLIAM  F.  GOODLINO 

OF  PENNSYLVANIA 

BEFORE  THE 

JOINT  COMMITTEE  ON  THE  ORGANIZATION  OF  CONGRESS 

JUNE  8,  1993 

Congressional  Coverage 

Mr.  Chairman,  I  won't  take  a  great  deal  of  time  today, 
because  I  believe  the  issues  are  fairly  self-evident.   Indeed,  I 
continue  to  be  amazed  at  how  the  hypocrisy  of  Congress  in 
exempting  itself  from  the  laws  it  imposes  on  the  private  sector 
has  so  long  escaped  serious  attention.   While  some  of  us  have 
been  pursuing  reform  for  some  time,  I  have  to  admit  that  it  has 
freguently  felt  like  wandering  alone  in  the  wilderness. 

But  here  we  are  today,  and  I  think  all  of  us  know  that  the 
public  has  had  enough  of  the  double  standard.  In  this  regard,  I 
couldn't  help  but  notice  a  Washington  Post  article  yesterday  on 
the  Senate  Texas  race  in  which  it  was  noted  that  the  one  speech 
line  by  Kay  Hutchinson  which  invariably  brought  applause  was  "I 
want  Congress  to  live  under  the  laws  it  passes  for  the  rest  of 
us."  It  is  time  to  sit  up  and  take  notice. 

Yes,  it  is  true  that  the  House  and  Senate  have  been  more 
sensitive,  as  of  late,  to  the  need  to  be  even  handed,  and 
Congress  has  recently  extended  coverage  of  certain  laws  to 
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itself.1   But  the  devil  is  in  the  fine  print,  and  we  see  that,  at 
least  in  the  House,  enforcement  of  these  laws  has  been  left  to 
our  own  internal  Office  of  Fair  Employment  Practices  (OFEP) ,  with 
its  own  set  of  procedures  and  remedies.   At  this  point  it  would 
be  stating  the  obvious  to  argue  that  the  Office  is  ineffective. 
The  May  27,  1993,  GAO  report  finding  that  only  7  employees  have 
filed  formal  complaints  since  November  of  1988  and  that  only  one 
of  four  final  decisions  made  a  finding  of  discrimination — 
awarding  only  $18,000  including  attorney  fees,  I  understand — is 
enough  to  indicate  that  something  is  wrong  here.   Compare  those 
facts  to  the  massive  litigation  and  damages  which  characterize 
litigation  in  the  private  sector!    Of  course,  I  suppose  that  one 
could  argue  that  those  statistics  indicate  that  discrimination  is 
virtually  nonexistent  on  the  Hill,  and  that  explains  the  absence 
of  complaints — but  I  won't  be  the  one  to  do  so. 

But  even  if  the  OFEP  appeared  to  be  a  reasonable  forum  for 
the  resolution  of  employee  complaints,  it  would  not  be  enough. 
We  are  dealing  with  a  more  fundamental  issue  here — and  that  is 
whether  we  in  Congress  should  be  under  a  different  set  of 
requirements — including  enforcement  and  damages — than  those  we 
regulate.   I  say  that,  unless  there  are  manifest  Constitutional 


'For  example,  the  House  has  extended  coverage  to  itself 
under  Title  VII  of  the  1964  Civil  Rights  Act,  the  Americans  with 
Disabilities  Act,  the  Fair  Labor  Standards  Act,  and  the  Family 
and  Medical  Leave  Act.   The  Occupational  Safety  and  Health  Act 
and  the  Age  Discrimination  in  Employment  Act  are  examples  of 
employment  laws  not  extended  to  the  House  at  all. 
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limitations,  the  answer  is  no.   What  this  means  is  that,  for 
example,  if  the  law  that  applies  to  the  private  sector  provides 
for  punitive  and  compensatory  damages  in  employee  civil  actions, 
with  jury  trials,  then  employees  of  the  Congress  should  be 
permitted  the  same  avenues  of  redress.   There  is  no  magic  in  this 
idea,  only  equal  treatment.   This  is  the  approach  I  took  last 
Congress  in  H.R.  4815  which  amended  the  Age  Discrimination  in 
Employment  Act  to,  among  other  things,  apply  the  Act  to  the 
House,  and  this  is  the  approach  I  took  this  January  in  the 
Republican  substitute  on  House  Rules.   I  will  be  reintroducing  a 
version  of  H.R.  4815  soon  and  am  working  with  Mr.  Fawell  on  a 
bill  to  allow  House  employees  to  file  court  actions,  with 
compensatory  and  punitive  damages,  under  Title  VII.   I  also 
commend  Mr.  Shays  and  Mr.  Swett  for  their  efforts. 

Is  a  private  cause  of  action  constitutional?   I'm  no  lawyer, 
but  CRS  prepared  an  analysis  of  this  issue  at  my  request  and 
concluded  that  the  weight  of  the  case  law  indicates  that  it  is. 
I  understand  that  you  will  be  hearing  testimony  on  that  issue 
today,  and  I  will  be  glad  to  make  the  CRS  analysis  available  to 
anyone  on  the  Committee  who  has  not  yet  seen  it.   I  do,  however, 
realize  that  executive  branch  enforcement  against  the  Congress 
does  raise  legitimate  Constitutional  concerns,  and  that,  in  any 
event,  executive  branch  enforcement  is  not  politically 
achievable.   Hence  where  a  law  which  relies  exclusively  on 
executive  branch  enforcement,  such  as  OSHA,  has  been  extended  to 
the  Congress,  it  may  be  necessary  to  enforce  that  law  through  an 

-3- 


149 


internal  investigative  body,  but  even  here  efforts  should  be  made 
to  create  an  office  above  suspicion  and  whose  decisions  would, 
perhaps,  be  under  some  sort  of  judicial  review. 

While  we  are  on  the  subject  of  OSHA,  perhaps  I  should  add 
that  I  and  other  Republican  Members  of  the  Education  and  Labor 
Committee  requested  the  GAO  to  do  a  study  of  the  Congress  to 
evaluate  safety  and  health  conditions,  assuming  OSHA  applied  to 
the  Hill.   Numerous  violations  were  identified  in  the  October 
1992  report,  and  I  will  be  glad  to  send  the  Committee  a  copy  of 
the  study.   The  report  alone  justifies  extending  OSHA  coverage  to 
the  Congress. 

Finally,  whatever  we  do,  we  must  ensure  that  the  Congress  is 
not  allowed  to  essentially  gut  the  laws  it  applies  to  itself.   We 
must  not  allow  form  to  rise  above  substance,  which,  in  my  view, 
is  exactly  what  happened  when  the  Fair  Labor  Standards  Act  was 
applied  to  the  House.   House  Administration  issued  compliance 
guidelines  exempting  most  employees  from  the  overtime 
requirements  of  the  Act  and  allowing  compensatory  time  off  in 
place  of  overtime  pay,  whereas  in  the  private  sector  time  and 
one-half  wages  must  be  paid.2   (See,  1992  Member  Cong.  Handbook, 
pp.  15-20.)   I  am  not  sure  what  the  answer  is  here,  but  perhaps  a 
very  public  process  of  publication  of  proposed  interpretive 


2I  am  aware  that  state  and  local  governments  have  been  given 
similar  flexibility  in  the  area  of  compensatory  time  but  I 
believe  the  private  sector  is  the  model  we  should  follow. 
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guidelines  in  the  Congressional  Record,  allowing  for  review  and 
input  from  interested  parties,  and  even  some  form  of  limited 
judicial  review  to  ensure  that  those  guidelines  are  fair 
interpretations  of  the  law,  may  be  necessary.   Obviously,  any 
deviation  from  the  substance  of  regulations  as  applicable  to  the 
private  sector  would  be  highly  suspect. 

I  have  attached  to  my  statement  two  earlier  articles  I 
prepared  touching  on  these  and  other  issues  involved  with  the 
question  of  congressional  coverage  under  our  labor  laws,  one  with 
my  colleague  Mr.  Fawell.   They  may  be  of  some  use  to  the 
Committee . 

In  closing,  I  want  to  commend  the  Committee  for  holding  this 
hearing.  I  hope  its  efforts  will  not  be  wasted  and  that  we  truly 
will  extend  this  Nation's  labor  laws,  finally,  to  the  Congress  in 
a  meaningful  way.  Perhaps  when  we  must  live  by  the  same  laws  we 
impose  on  others  we  will  more  deliberative  and  cautious  before  we 
add  new  laws  to  the  ever  increasing  number  of  workplace 
requirements . 
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Congressional  Coverag< 

Has  Come 


■The  Time 


By  Bill  Goodling  and  Harris  Fawell 

Bill  Goodling  is  a  Republican  Member  of  Congress  representing  the 

19th  District  of  Pennsylvania.  Harris  Fawell  is  a  Republican  Member 

of  Congress  representing  the  13th  District  of  Illinois. 


"I  know  that  a  lot  of  people  in  the 
country  have  a  negative  view  of  Congress 
....  When  people  say  that  it  is  hypocriti- 
cal of  Congress  to  pass  laws  mandating 
certain  labor  standards  while  it  exempts 
itself,  Hill  staffers  are  the  ones  who  are 
applauding  the  loudest,  although  that  ap- 
plause is  heard  in  the  privacy  of  their 
homes." 

This  comment  by  a  female  staffer  on 
Capitol  Hill,  as  quoted  in  a  recent  Wash- 
ington Post  article1  concerning  sexual  ha- 
rassment in  the  Congress,  paints  a  rather 
dismal  picture.  The  hypocrisy  of  Congress 
exempting  itself  from  the  laws  it  applies 
to  others  is  so  obvious  that  one  wonders 
how  the  practice  has  so  long  escaped  wide 
criticism.  Some  Members  will  be  quick  to 
proclaim  that  the  House  of  Representa- 
tives recently  extended  coverage  of  the 
Family  and  Medical  Leave  Act  of  1993, 
the  Americans  with  Disabilities  Act  of 
1990,  Title  VII  of  the  1964  Civil  Rights 
Act,  and  the  Fair  Labor  Standards  Act  to 
itself;  therefore,  there  is  no  longer  a 
double-standard.  But  the  reality  of  what 
happened  is,  as  always  on  Capitol  Hill, 
considerably  different  than  the  appear- 
ances. 

Enforcement  of  these  statutes  against 
Members  of  the  House  has  been  left  to  our 
own  internal  review  mechanism,  staffed 
by  Members  and  House  employees,  called 
the  Office  of  Fair  Employment  Practices 
(OFEP).  So  no  Member  need  face,  or  even 


be  concerned  about,  the  possible  court  ac- 
tions and  jury  trials  every  business  in  this 
country  faces  under  these  laws.  Regretta- 
bly, the  few  decisions  of  the  OFEP  and 
the  paucity  of  awards  granted  (the  OFEP 
has  issued  only  four  decisions  and  has 
found  for  the  employee  in  only  one  of 
those  instances,  for  a  total  award  of 
$18,000,  including  attorney  fees)  give  lit- 
tle reassurance  that  this  enforcement 
mechanism  is  in  any  way  equivalent  to 
those  faced  by  the  private  sector. 

In  another  clever  avoidance  of  responsi- 
bility, little  noticed  guidelines  issued  by 
the  House  Administration  Committee  and 
enforced  by  the  OFEP  quietly  gutted  the 
application  of  the  Fair  Labor  Standards 
Act  to  the  House  through  exemption  of 
virtually  all  employees  from  overtime 
pay.  Non-exempt  employees  may  be  com- 
pensated for  overtime  with  time  off  in  lieu 
of  overtime  wages.  How  convenient  and 
how  different  than  the  legal  requirements 
the  private  sector  must  face  in  its  day-to- 
day operations. 

Further,  the  House  remains  entirely  ex- 
empt from  coverage  of  other  major  labor 
laws  such  as  the  Occupational  Safety  and 
Health  Act  and  the  Age  Discrimination  in 
Employment  Act.  A  recent  study  by  the 
General  Accounting  Office  found  that  nu- 
merous OSHA  violations  existed  in  the 
halls  of  Congress,  but,  of  course,  since 
Congress  is  not  covered  by  OSHA,  the 
potential  liability  in  penalties  of  up  to 


1  "Female  Aides  on  Hill:  Still  Outsiders  in  Man's  World." 
The  Wtshington  Post.  Feb.  21, 1993. 
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$1,000,000  was  an  interesting  but  alto- 
gether moot  question. 

The  Post  article  highlighted  only  one  of 
the  problems  created  by  this  unusual,  self- 
protective  structure.  A  survey  of  Congres- 
sional employees,  as  reported  in  the  Post, 
found  that  93%  of  those  surveyed  would 
be  reluctant  to  take  formal  action  against 
a  Member  of  Congress  for  sexual  harass- 
ment, that  83%  feared  being  fired  for 
reporting  sexual  harassment,  that  61%  be- 
lieve existing  procedures  for  handling  sex- 
ual harassment  are  inadequate,  and  that 
almost  half  (46%)  would  be  reluctant  to 
report  a  case  of  sexual  harassment  to 
OFEP. 

These  statistics  are  alarming  enough, 
but  if  one  considers  that  the  only  avenue 
of  relief  for  these  employees  is  the  OFEP, 
the  lack  of  trust  they  express  in  the  insti- 
tutions of  the  House  to  receive  a  fair  hear- 
ing is  especially  troubling.  To  reiterate, 
and  as  incredible  as  it  may  seem,  these 
individuals,  unlike  employees  in  the  pri- 
vate sector,  cannot  turn  to  the  court  sys- 
tem for  redress  against  their  bosses.  The 
internal  OFEP  is  the  beginning  and  the 
end  of  the  line  for  these  employees. 

While  it  will  be  only  one  step  in  a  long 
process,  we  will  soon  introduce  legislation 


to  give  House  employees  the  right  to  their 
day  in  court  to  address  claims  of  discrimi- 
nation, with  entitlement  to  the  same  rem- 
edies and  damages  as  those  afforded 
employees  in  the  private  sector.  Oppo- 
nents will  argue  that  the  House  should  not 
be  subject  to  court  action  because  it  is 
somehow  unique  and  deserves  special 
treatment;  others  will  argue  that  Consti- 
tutional theory  prohibits  court  review  and 
enforcement.  We  will  be  pleased  to 
squarely  meet  those  arguments  on  the 
House  Floor. 

It  is  time  that  the  facade  be  ended. 
Hopefully,  the  novel  realization  that  we 
in  the  House  will  be  held  accountable 
under  the  same  laws,  and  in  the  same 
manner,  as  those  we  impose  on  the  rest  of 
the  country  will  result  in  a  more  thorough 
analysis  of  the  many  legislative  proposals 
which  will  be  considered  in  the  103rd  Con- 
gress. As  importantly,  a  hypocritical 
double-standard  which  undermines  the 
Congress  as  a  credible  institution  in  the 
eyes  of  the  public  will  at  long  last  be 
ended. 

(The  End] 


Workers  Discharged  for  Protesting  Hours 

Discharging  four  employees  who  refused  to  work  an  extra  hour  of  over- 
time in  protest  over  a  reduced  work  schedule  unlawfully  interfered  with  the 
right  to  engage  in  concerted  activity,  the  NLRB  ruled.  The  Board  determined 
that  when  the  employees  left  after  their  refusal  to  work,  they  became  eco- 
nomic strikers  and  were  entitled  to  reinstatement  the  next  day  upon  their 
return  to  work  because  they  had  not  been  replaced  (Mike  Yurosek  &  Sons, 
Inc.,  1992-93  CCH  NLRB  fl  17,779). 
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STATEMENT  OF  CONGRESSMAN  DICK  SWETT 

before 

THE  JOINT  COMMITTEE  ON  THE  ORGANIZATION  OF  CONGRESS 

June  8,  1993 

Mr.  Chairman,  Congressman  Shays  and  I  are  happy  to  be  back  before 
you  on  the  issue  of  how  the  institution  of  Congress  can  be 
subject  to  employment  and  discrimination  laws  which  apply  to  the 
private  sector  and  the  Executive  Branch.   We  very  much  appreciate 
the  opportunity  to  discuss  this  issue  with  the  Committee  again, 
and  we  commend  the  Committee  for  the  leadership  it  has  shown  on 
this  and  other  issues.   Like  so  many  in  this  body,  we  have  high 
hopes  for  the  outcome  of  your  deliberations  and  efforts. 

I  would  also  like  to  take  a  brief  moment  to  thank  my  colleague 
Chris  Shays  for  his  leadership  on  this  issue.   It  has  been  a 
genuine  pleasure  to  work  with  him  on  this  bill  --  he  is  both  an 
outstanding  legislator  and  a  gentlemen. 

Since  we  last  testified  before  the  Committee,  we  have  done  a 
great  deal  of  additional  work  on  this  legislation  --  both  among 
our  colleagues,  and  with  Legislative  Counsel  and  other  interested 
and  informed  parties.   We  are  back  before  you  today  to  share  our 
excitement  with  the  progress  we  have  made  since  our  first 
appearance  before  you,  and  our  conviction  that  the  time  has  come 
to  act. 

As  Congressman  Shays  has  already  noted,  a  majority  of  our 
colleagues  in  the  House  have  joined  as  co- sponsors  of  this 
legislation.   This  achievement  is  a  testament  to  the  powerful 
attraction  of  the  bill's  simple  premise:  that  Congress  should  not 
be  a  kingdom  apart;  that  this  institution  should  abide  by  the 
same  rules  it  makes  up  for  others  to  play  by.   We  believe  the 
support  we  have  gained  for  H.R.  349  constitutes  a  mandate  for 
action  on  this  issue  --  a  mandate  emanating  from  the  body  itself, 
symbolizing  a  desire  for  institutional  reform. 

We  believe  this  mandate  must  be  heeded,  and  we  are  looking  to 
this  Committee  for  help  and  leadership  in  that  effort. 

We  are  also  here  today  to  share  our  input,  and  ask  your  advice, 
on  how  this  powerful  idea  can  be  implemented  in  the  day-to-day 
operation  of  this  institution.   No  one  who  has  looked  at  this 
issue  closely  will  underestimate  the  difficulties  attendant  on 
implementing  the  important  principle  embodied  in  H.R.  349.   A 
decision  to  embrace  the  idea  at  the  center  of  the  Congressional 
Accountability  Act  carries  with  it  an  obligation  to  work  through 
the  practical  difficulties  the  idea^  entails. 

We  have  taken  this  obligation  very  seriously.   We  have  worked 
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with  Legislative  Counsel  and  others  in  putting  additional  flesh 
on  the  legislative  skeleton  of  H.R.  349.   We  have  our  latest 
draft  with  us  today,  but  I  want  to  stress  that  we  see  it  very 
much  as  a  work  in  progress  and  not,  necessarily,  as  a  final 
product.   There  are  genuine  difficulties  to  be  grappled  with: 
enforcement  mechanisms,  liability  questions,  and  the 
constitutional  issue  of  judicial  review  --to  name  a  few. 

These  difficulties  need  to  be  overcome,  however,  because  our 
present  system  is  simply  not  adequate.   The  fine  work  that 
Congresswomen  Schroeder  and  Snowe  have  done  in  demonstrating  the 
problems  of  the  existing  Office  of  Fair  Employment  Practices 
(OFEP)  only  highlights  the  need  to  move  beyond  our  current 
arrangements.   We  very  much  support  their  efforts  and  believe 
them  to  be  entirely  consistent  with  our  own. 

We  don't  pretend  that  the  answers  we  put  forward  in  response  to 
these  difficulties  are  the  only  possible  ones.   But  what  we  do 
hope  is  that  you  will  appreciate  that  our  proposals  are  made  in 
good  faith.   More  than  that,  we  ask  the  Committee  to  join  with  us 
in  finding  a  workable  plan  for  implementing  the  clear  and 
compelling  imperative  which  is  contained  in  H.R.  349,  and  which 
is  supported  by  a  clear  majority  of  our  colleagues.   Thank  you. 
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STATEMENT   OF    CONGRESSMAN    HARRIS    W.    FAWELL    (R-IL) 

before   the 
JOINT    COMMITTEE   ON    THE   ORGANIZATION   OF   CONGRESS 

June   8,    1993 


Thank  you,  Mr.  Chairman.   I  am  delighted  that  this  committee 
is  examining  the  complex  issue  of  the  constitutionality  of 
judicial  review  of  the  legislative  branch  and  am  pleased  to 
testify  as  part  of  this  panel. 

I  have  long  been  an  advocate  -  to  the  extent 
constitutionally  possible  -  of  placing  Congress  under  the  same 
requirements  that  we  mandate  on  private  and  public  sector 
employers.  I  believe  that  it  is  within  the  bounds  of  the 
Constitution  for  Members  of  Congress,  in  their  capacity  as 
employers,   to  be  subject  to  the  increasingly  stronger   judicial 
remedies  enacted  by  Congress  for  violations  of  federal  labor 
and/or  civil  rights  laws. 

Congress  is  rightly  termed  "the  last  plantation"  insofar  as 
labor  law  and/or  civil  rights'  law  enforcement  is  concerned.  For 
example,  it  wholly  exempts  itself  from  the  Occupational  Safety 
and  Health  Act  (OSHA)  and  the  Age  Discrimination  in  Employment 
Act  (ADEA).   But,  it  is  also,  for  all  practical  purposes,  fairly 
well  exempts  itself  from  such  laws  as  the  Americans  with 
Disabilities  Act,  Title  VII  of  the  1964  Civil  Rights  Act,  and  the 
Family  and  Medical  Leave  Act.  It  does  this  by  shielding  itself 
from  the  increasingly  severe  judicial  enforcement  provisions  of 
those  laws. 

One  often  hears  that  Congress  is  covered  by  such  laws.   But, 
instead  of  exposing  Members  of  Congress  to  the  possibility  of 
being  sued  in  federal  court  for  damages,  attorney's  fees,  expert 
witness  fees,  compensatory  and  even  punitive  damages,  ad 
infinitum,  we  have  created  our  own  "in-house"  review  mechanism 
to  which  aggrieved  employees  must  file  their  complaints. 

This  internal  review  mechanism,  which  is  controlled  by 
Members  of  the  House,  is  known  as  the  Office  of  Fair  Employment 
Practices  (OFEP).   It  is  the  sole  remedy  for  any  House  employees 
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who  may  feel  that  a  violation  of  any  of  these  labor  or  civil 
rights  laws  has  occured.   Employees  not  satisfied  with  OFEP's 
handling  of  their  complaint  under  the  Civil  Rights  Act,  for 
instance,  have  no  option  for  a  trial  de  novo  in  a  Federal 
District  court  where,  as  in  private  business,  the  employer  is 
subjected  to  potentially  huge  jury  awards  of  compensatory  and 
even  punitive  damages,  legal  fees,  expert  witness  charges,  as 
well  as  back-pay,  reinstatement,  etc.   In  effect,  Members  of  the 
House  become  the  prosecutor,  judge  and  jury  of  any  complaints 
made  by  any  of  the  12,236  House  employees.   It  would  be 
unthinkable  that  a  private  employer,  such  as  IBM  or  General 
Motors,  would  be  allowed  to  dispose  of  "place  of  employment" 
and/or  civil  rights  complaints  of  their  employees  in  this  "in- 
house"  fashion. 

In  fact,  the  entire  OFEP  process  smacks  of  "secret 
chambers"  adjudication.   The  final  decision  in  an  OFEP  case  is 
not  even  made  available  to  the  public.   The  vital  information  on 
how  that  decision  was  arrived  at  —  which  should  be  available 
through  various  proceedings  and  records  —  is  sealed.   We  did  not 
even  have  access  to  the  number  of  complaints  filed  until  the 
General  Accounting  Office's  recent  report  came  out.   It's  no 
wonder  that  only  7  employees  have  filed  formal  complaints  against 
their  bosses  since  1988  —  the  process  does  not  encourage 
confidence  in  this  "in  house"  system  of  justice,  especially  where 
one  has  no  right  to  seek  a  de  novo  federal  district  court  trial. 

It  is  this  "double  standard"  that  understandably  infuriate 
our  constituents.    But  this  need  not  be. 

The  constitutional  doctrine  of  "separation  of  powers" 
probably  does  proscribe  Congress  from  subjecting  itself  to 
enforcement  by  Executive  branch  agencies  such  as  the  Equal 
Employment  Opportunities  Commission,  or  the  Department  of  Labor, 
in  administratively  handling  employee  complaints  of  employer 
violations  of  labor  and/or  civil  rights  laws.  I  have  never  felt, 
however,   that  the  "separation  of  powers"  doctrine  should  be 
deemed  an  obstacle  to  enforcement  in  court  of  violations  of  labor 
laws  or  civil  rights  laws  by  Members  of  Congress. 

Similarly,  I  do  not  believe  that  the  "speech  and  debate" 
clause  of  the  Constitution  (Art.  I,  Sec.  6)  prevents  enforcement 
of  federal  labor  and/or  civil  rights  laws  on  Members  of  Congress 
in  their  capacity  as  employers.   In  that  regard,  I  note  that  a 
Senior  Specialist  in  American  Constitutional  law  at  CRS  has 
stated  in  a  memorandum  to  Mr.  Goodling  that  the  constitutional 
text  of  the  "speech  and  debate"  clause,  "as  informed  by  the 
interpretive  judicial  decisions  does  rather  strongly  suggest  that 
the  courts  would  sustain  the  validity  of  the  enactment  (of  laws 
authorizing  protections  to  employees,  including  judicial  remedies 
against  Members  of  Congress)  should  Congress  choose  to  take  that 
step." 
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That,  I  believe,  is  the  issue,  i.e.,  whether  Congress 
really  is  willing  to  subject  itself  to  the  same  judicial 
enforcement  remedies  (many  of  them  quite  severe)  for  their 
violations  of  labor  and/or  civil  rights  laws  to  which  Congress 
has  subjected   private  business  and  other  public  entities. 

I  will  continue  to  work  to  ensure  that  the  employees  of 
the  House  receive  the  same  rights  and  protections  that  are 
afforded  to  private  sector  employees  under  federal  law.   I  am  a 
sponsor  of  the  Shays/Swett  "Congressional  Accountability  Act"  and 
I  am  also  working  with  Congressman  Bill  Goodling  to  introduce 
legislation  which  takes  a  more  focused  approach.   Our  bill  will 
subject  Members  of  congress  to  the  responsibilities  and  remedies, 
including  a  private  cause  of  action,  mandated  on  private  sector 
employers  in  Title  VII  of  the  Civil  Rights  Act. 

I  am  delighted  that  the  Joint  Committee  on  the  Organization 
of  congress  has  taken  the  time  to  hold  a  hearing  on  this 
important  issue  and  would  be  pleased  to  answer  any  questions  you 
may  have. 
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STATEMENT  OF  CONGRESSMAN  CHRISTOPHER  SHAYS 
THE  CONGRESSIONAL  ACCOUNTABILITY  ACT 
JOINT  COMMITTEE  ON  THE  ORGANIZATION  OF  CONGRESS 

JUNE  8,  1993 


Mr.  Chairmen,  members  of  the  committee,  it  is  a  pleasure 
to  again  testify  before  the  Joint  Committee  on  the 
Organization  of  Congress  in  support  of  legislation  which 
would  bring  this  institution  under  the  laws  from  which  it 
is  currently  exempt. 

When  my  colleague,  Dick  Swett,  and  I  came  before  you  in 
early  February,  we  advocated  support  for  H.R.  349,  The 
Congressional  Accountability  Act.   At  that  time,  H.R.  349 
had  112  cosponsors  and  we  focused  in  general  terms  on  the 
need  to  bring  Congress  in  full  compliance  with  the  laws 
from  which  it  is  exempt. 

The  Congressional  Accountability  Act  now  has  226 
cosponsors,  a  bipartisan  majority  of  the  House.   Today  we 
want  to  spend  our  time  discussing  not  whether  these  laws 
should  apply,  but  how  they  should  apply. 

When  Congresswoman  Pat  Schroeder  testified  two  weeks  ago, 
Senator  Reid  made  a  valid  point  when  he  said,  this  issue 
"proves  to  be  very  good  town  hall  talk,  but  it  proves  to 
be  exceedingly  difficult"  to  address.   He  is  right.   This 
is  not  an  easy  issue  to  deal  with  responsibly.   It  is  an 
issue  to  demagogue.   But  it  is  essential  we  stay  above 
demagoguery  and  pursue  this  issue  in  a  responsible 
fashion.   And  pursue  it  we  must. 

The  fact  this  institution  is  different  than  the  private 
sector  does  not  mean  we  cannot  find  a  way  to  ensure 
Congress  fully  abides  by  the  laws  imposed  on  the 
Executive  Branch  and  private  sector. 

The  American  people  have  a  right  to  expect  we  will  abide 
by  the  same  laws  we  impose  on  them.   And  we  have  an 
obligation  to  make  every  effort  within  the  constitutional 
framework  to  see  that  this  happens. 

In  addition  to  the  separation  of  powers  doctrine, 
legislative  privilege  and  the  speech  and  debate  clause  of 
the  Constitution  (Article  1,  Section  6,  Clause  1) ,  we 
have  a  responsibility  as  members  of  Congress  to  restore 
faith  in  this  institution  and  in  the  legislative  process. 

If  we  agree  Congress  must  comply  with  the  laws  it  passes 
—  and  agree  that  when  we  do,  we  write  better  laws  — 
then  the  task  before  us  is  to  figure  out  how  to 
accomplish  this  objective. 

The  legislation  we  introduced  at  the  beginning  of  this 
session,  H.R.  349,  makes  a  clear  statement  that  Congress 


163 


should  not  be  above  the  law.   Its  226  cosponsors  are 
evidence  of  the  broad  bipartisan  support  for  this 
principle,  but  H.R.  349  does  not  go  into  detail  on  how 
this  process  should  function. 

We  have  been  working  on  a  substitute  bill  outlining  the 
process  through  which  we  can  constitutionally  apply  to 
Congress,  the  laws  from  which  it  is  currently  exempt. 
Each  of  you  have  been  provided  a  copy  of  this  working 
draft  as  well  as  a  section-by-section  outline. 

I  would  like  to  take  a  few  moments  to  discuss  this 
substitute  and  then  respond  to  any  questions  you  may 
have. 

Our  new  legislation  would  set  up  for  Congress  an  Office 
of  Compliance.   This  office  would  ser/e  both  the  House 
and  Senate  and  replace  the  current  Offices  of  Fair 
Employment  Practices. 

The  office  would  be  composed  of  a  board  of  13 
individuals: 

*  4  sitting  members  of  Congress,  with  bipartisan 
representation  from  each  house; 

*  2  current  staff  members;  and 

*  7  individuals  who  are  neither  members  nor  staff. 

All  these  individuals  would  be  required  to  have 
experience  with  the  application  of  the  laws  in  question 
and  a  familiarity  with  the  operation  of  Congress. 

The  Office  of  Compliance  would  have  two  major 
responsibilities.   First,  it  would  conduct  a  study  of  all 
laws  to  determine  which  ones  Congress  is  not  fully 
compliant  with  and  issue  recommendations,  followed  by 
regulations  to  apply  them,  in  a  manner  consistent  with 
existing  federal  law  and  our  Constitution. 

The  Office  would  look  at  laws  relating  to  terns  and 
conditions  of  employment;  discrimination;  health  and 
safety  of  employees;  and  availability  of  information  to 
the  public.   The  final  regulations  would  be  voted  on  by 
the  House  and  Senate. 

The  second  responsibility  of  the  Office  of  Compliance 
would  be  to  serve  as  the  body  for  dispute  resolution  in 
cases  where  an  employee  alleges  violation  of  one  of  the 
laws. 

In  resolving  disputes,  the  individuals  who  are  neither 
members  nor  staff  would  oversee  a  four-step  process  for 
resolving  claims  —  counseling,  mediation,  internal 
hearing  and  judicial  review. 

We  recognize  the  fourth  step,  judicial  review,  causes 
concern  for  some  members  of  Congress.   We  also 
acknowledge  that  the  constitutionality  of  this  provision 
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has  yet  to  be  fully  tested  before  the  Supreme  Court, 
though  we  feel  it  would  be  upheld  and  have  a  legal 
opinion  drafted  by  the  Library  of  Congress  supporting 
this  position. 

It  is  not  our  desire  to  see  a  large  number  of  cases 
appealed  to  the  courts.   And  it  is  our  expectation  that 
the  first  three  steps  of  the  process  will  be  sufficient 
to  resolve  the  vast  majority  of  disputes.   At  the  same 
time,  we  feel  it  is  essential  congressional  employees  and 
employers  be  given  the  important  right  of  due  process. 

Our  substitute  bill,  like  H.R.  349,  would  allow  members 
to  consider  party  affiliation,  place  of  residence  and 
political  compatibility  in  making  employment  decisions. 

The  bottom  line  is,  yes,  this  institution  is  unique  and 
we  should  not  compromise  the  constitutional  integrity  of 
Congress,  but  we  must,  in  all  aspects  of  rights,  remedies 
and  process,  make  congressional  coverage  consistent  with 
private  sector  coverage.   Where  we  are  unable  to  be 
consistent,  there  must  be  a  clearly  identifiable  and 
compelling  constitutional  interest. 

Requiring  Congress  to  live  by  the  laws  it  imposes  on  the 
Executive  Branch  and  private  sector  is  the  right  thing  to 
do.   A  majority  of  the  members  of  the  House  share  this 
same  belief.   We  must  now  determine  how  to  accomplish 
this  objective  in  a  manner  which  recognizes  and  preserves 
the  constitutional  integrity  of  the  United  States 
Congress. 

Bringing  Congress  under  the  law  will  enhance  the 
integrity  and  effectiveness  of  this  institution.   Not 
only  will  it  improve  the  image  and  perception  of  Congress 
but  it  will  sensitize  members  to  the  effects  of  the  laws 
they  pass.   Congress,  as  a  result,  will  write  better 
laws. 

I  want  to  pay  special  thanks  to  the  four  freshman  members 
of  Congress  —  Jay  Dickey,  David  Mann,  Roscoe  Bartlett 
and  Paul  McHale  —  who  joined  us  early  on  in  this  effort 
and  are  a  large  part  of  the  reason  H.R.  349  has  such 
broad  support  in  the  House.   I  would  also  like  to  commend 
the  freshman  reform  leaders,  Tillie  Fowler,  Eric 
Fingerhut,  Peter  Torkildsen  and  Karen  Sheperd,  for  their 
endorsement  and  hard  work  in  support  of  H.R.  349. 

I  thank  you  for  your  time,  look  forward  to  your  questions 
and  hope  the  Joint  Committee  will  recognize  the 
importance  of  this  issue  and  see  fit  to  include  this 
proposal  as  part  of  the  committee's  final 
recommendations . 
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June  8,  1993 


103d  CONGRESS 
1st  Session 


H.R. 


IN  THE  HOUSE  OF  REPRESENTATIVES 


Mr.  Shays  introduced  the  following  bill;  which,  was  referred  to  the  Committee 

on 


A  BILL 

To  provide  for  the  application  of  certain  employment 
protection  laws  to  the  Congress  and  for  other  purposes. 

1  Be  it  enacted  by  tJu  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Congressional  Ac- 

5  countability  Act". 

6  SEC.  2.  APPLICATION  OF  FEDERAL  LAWS. 

Any  provision  of  Federal  law  shall,  to  the  extent  that 
8    it  relates  to — 
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2 

1  (1)  the  terms  and  conditions  of  employment  (in- 

2  chiding  hiring,  promotion  or  demotion,  salary  and 

3  wages,  overtime  compensation,  benefits,  work  assign- 

4  ments  or  reassignments,termination,  and  family  and 

5  medical  leave)  of  employees 

6  (2)  protection  from  discrimination  in  personnel 

7  actions  based  on — 

8  (A)    race,    color,    religion,    sex    (including 

9  marital  and  parental  status),  or  national  origin 

10  within  the  meaning  of  section  717  of  the  Civil 

11  Rights  Act  of  1964  (42  U.S.C.  20003-16), 

12  (B)  age  within  the  meaning  of  section  15 

13  of  the  Age  Discrimination  in  Employment  Act 

14  of  1967  (29  U.S.C.  633a),  or 

15  (C)  handicap  or  disability  with  the  mean- 

16  ing  of  section  501  of  the  Rehabilitation  Act  of 

17  1973  (29  U.S.C.  791)  and  sections  102  through 

18  104  of  the  Americans  with  Disabilities  Act  of 

19  1990  (42  U.S.C.  12112-14), 

20  (3)  the  health  and  safety  of  employees,  or 

21  (4)  the  availability  of  information  to  the  public, 

22  apply  to  the  House  of  Representatives  and  the  Senate 

23  (hereinafter  in  this  Act  referred  to  jointly  as  the  "Con- 

24  gress")  in  accordance  with  section  4. 
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1  SEC.  3.  OFFICE  OF  COMPLIANCE. 

2  (a)  Establishment. — There  is  established  in  the 

3  legislative  branch  for  the  Congress  an  Office  of  Compli- 

4  ance  (hereinafter  in  this  Act  referred  to  as  the  "Office"). 

5  (b)  Composition. — 

6  (1)    In   GENERAL. — The   Office   shall   be   com- 

7  posed  of  a  Board  of  Directors  and  staff.  The  Board 

8  of  Directors  shall  consist  of  individuals  appointed 

9  jointly   by    the    Speaker    of   the    House    of   Rep- 

10  resentatives,  the  Majority  Leader  of  the  Senate,  and 

11  the     Minority    Leaders     of    the    House     of    Rep- 

12  resentatives  and  the   Senate.  Appointments  to  the 

13  Board  of  Directors  shall  be  completed  not  later  than 

14  120  days  after  the  date  of  the  enactment  of  this  Act. 

15  (2)  Qualifications. — 

16  (A)  In  GENERAL. — Of  the  members  of  the 

17  Board  of  Directors — 

18  (i)  7  shall  be  individuals  with  training 

19  or  expertise  in — 

20  (I)  the  application  of  the  laws  re- 

21  f erred  to  in  section  2  to  employment, 

22  and 

23  (H)  employment  in  the  Congress, 

24  and 

25  (ii)  2  shall  be  Members  of  the  House 

26  of  Representatives,  2  shall  be  Senators,  1 
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1  shall  be  an  employee  of  the  House  of  Rep- 

2  resentatives,  and  1  shall  be  an  employee  of 

3  the  Senate. 

4  (B)  Specific  qualifications. — 

5  (i)  Lobbying. — No  individual  who  en- 

6  gages  in,  or  is  otherwise  employed  in,  lob- 

7  bying  of  the  Congress  shall  be  considered 

8  eligible  for  appointment  to,  or  service  on, 

9  the  Board  of  Directors. 

10  (ii)    OFFICE. — No  member   appointed 

11  under  subparagraph  (A)(i)   may  hold  the 

12  position  of  Member  of  the  House  of  Rep- 

13  resentatives,   Senator,   or  employee  of  the 

14  House  of  Representatives  or  the  Senate 

15  (3)  Political  affiliation. — Not  more  than 

16  one  Member  of  the  House  of  Representatives  who  is 

17  a  member  of  the  Board  of  Directors  and  not  more 

18  than  one  Senator  who  is  a  member  of  the  Board  of 

19  Directors  may  be  of  the  same  political  party. 

20  (4)  Holding  office. — If  during  a  term  of  of- 

21  fice  a  member  of  the  Board  of  Directors  no  longer 

22  holds  the  position  qualifying  such  member  or  en- 

23  gages     in     an     activity     described     in     paragraph 

24  (2)(B)(i),  such  position  shall  be  declared  vacant  and 
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1  a   successor   shall   be   selected   in   accordance   with 

2  paragraph  (2). 

3  (4)  Vacancies. — A  vacancy  in  the  Board  of 

4  Directors  shall  be  filled  in  the  manner  in  which  the 

5  original  appointment  was  made. 

6  (c)  Authority. — 

7  (1)    In   general. — The    15    members    of  the 

8  Board    of    Directors    appointed    under    subsection 

9  (b)(2)(A)  shall  have  the  authority  to  carry  out  the 

10  functions  described  in  subsections  (a)  and  (b)  of  sec- 

11  tion4. 

12  (2)  Office.— The  9  members  of  the  Board  of 

13  Directors    appointed   under   subsection    (b)(2)(A)(i) 

14  shall  have  the  authority  to  carry  out  the  functions 

15  described  in  subsection  (c)  of  section  4  and  the  func- 

16  tions  of  the  Office  under  sections  5  through  12. 

17  (d)  Term  of  Office. — 

18  (1)  In  general. — Except  as  provided  in  para- 

19  graph  (2),  membership  on  the  Board  of  Directors 

20  shall  be  for  5  years. 

21  (2)    FIRST  APPOINTMENTS. — Of  the   members 

22  first  appointed  to  the  Board  of  Directors — 

23  (A)  3  shall  have  a  term  of  office  of  one 
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1  (B)   3   shall  have   a  term  of  office   of  2 

2  years, 

3  (C)   3   shall  have   a  term  of  office   of  3 

4  years, 

5  (D)   3   shall  have   a  term  of  office   of  4 

6  years,  and 

7  (E)   3   shall  have   a  term   of  office   of  5 

8  years, 

9  as  designated  at  the  time  of  appointment  by  the  per- 

10  sons  specified  in  subsection  (b)(1). 

1 1  (e)  Chairman. — The  Chairman  of  the  Board  of  Di- 

12  rectors  shall  be  appointed  from  the  members  of  the  Board 

13  of  Directors  by  the  members  of  the  Board. 

14  (f)  BASIC  PAY. — Members  of  the  Board  of  Directors 

15  shall  serve  without  pay. 

16  (g)   STAFF. — The  Board  of  Directors  may  appoint 

17  and  fix  the  compensation  of  such  staff,  including  hearing 

18  officers,  as  are  necessarv  to  carrv  out  the  Board  of  Direc- 

19  tor's  functions. 

20  (h)  DETATLEES. — The  Board  of  Directors  may,  -Kith 

21  the  prior  consent  of  the  Government  department  or  agency 

22  concerned,    use    on   a   reimbursable   or   nonreimbursable 

23  basis  the  services  of  any  such  department  or  agency,  in- 

24  eluding  the  services  of  members  or  personnel  of  the  Gen- 

25  era!  Accounting  Office  Personnel  Appeals  Board. 
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1  (i)  Consultants. — In  carrying  out  the  functions  of 

2  the  Office,  the  Board  of  Directors  may  procure  the  tem- 

3  porary  (not  to  exceed  1  year)  or  intermittent  services  of 

4  individual  consultants,  or  organizations  thereof. 

5  SEC.  4.  BOARD  FUNCTIONS. 

6  (a)  Initial  Action. — 

7  (1)  STUDY.— The  Board  of  Directors  shall  con- 

8  duet  a  study  of  the  application  to  Congress  of  the 

9  laws  referred  to  in  section  2  and  as  amended  by  sec- 

10  tion  13.  The  Board  of  Directors  shall  complete  such 

11  study  and  report  the  results  to  Congress  not  later 

12  than  180  days  after  the  date  of  the  enactment  of 

13  this  Act. 

14  (2)  Regulations. — Not  later  than  180  days 

15  after  the  date  of  the  completion  of  the  study  under 

16  subsection  (a),  the  Board  of  Directors  shall,  in  ac- 

17  cordance  with  section  553  of  title  5,  United  States 

18  Code,  issue  regulations  which  specify  which  of  such 

19  laws  shall  apply  to  Congress.  Such  regulations — 

20  (A)  shall  take  into  account  the  costs  asso- 

21  ciated  with  the  application  of  such  laws  to  the 

22  Congress, 

23  (B)  shall  be  consistent  with  the  provision 

24  of  law  made  applicable  to  Congress,  including 
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1  remedies,  except  as  otherwise  specifically  pro- 

2  vided,  and 

3  (C)  may  specify  specific  dates  for  the  ap- 

4  plication  of  specific  laws  and  may  specify  spe- 

5  cific  means  for  the  application  of  such  laws. 

6  (b)  Continuing  Action. — On  an  ongoing  basis  the 

7  Board  of  Directors  shall  study  the  application  to  the  Con- 

8  gress  of  laws  referred  to  in  section  2  which  are  enacted 

9  after  the  date  of  the  enactment  of  this  Act  and  may  issue 

10  regulations  with  respect  to  such  laws  in  accordance  with 

11  subsection  (a)(2). 

12  (c)  Congressional  Approval. — 

13  (1)    In   GENERAL. — Regulations   of  the   Office 

14  shall  not  go  in  effect  unless  approved  by  the  Con- 

15  gress  under  this  subsection. 

16  (2)  Rulemaking. — The  provisions  of  this  sub- 

17  section  are  enacted  by  the  Congress — 

18  (A)  as  an  exercise  of  the  rulemaking  power 

19  of  the  House  of  Representatives,  and  as  such 

20  they  are   deemed   a  part  of  the   rules   of  the 

21  House,  but  applicable  only  with  respect  to  the 

22  procedure  to  be  followed  in  the  House  in  the 

23  case  of  concurrent  resolutions  of  regulation  ap- 

24  proval,    and    such    provisions    supersede    other 
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1  rules  of  the  House  onlv  to  the  extent  that  thev 

V  %r 

2  are  inconsistent  with  such  other  rules;  and 

3  (B)    with    full    recognition    of    the    con- 

4  stitutional  right  of  the  House  to  change  the 

5  rules  (so  far  as  relating  to  the  procedure  of  the 

6  House)  at  any  time,  in  the  same  manner  and 

7  to  the  same  extent  as  in  the  case  of  anv  other 

8  rule  of  the  House. 

9  (3)  REFERRAL. — Concurrent  resolutions  of  reg- 

10  ulation  approval  shall,  upon  introduction,  be  imme- 

11  diately  referred  by  the  Speaker  of  the  House  to  the 

12  appropriate  committee  or  committees  of  the  House. 

13  Any  such  concurrent  resolution  received  from  the 

14  Senate  shall  be  held  at  the  Speaker's  table. 

15  (4)    Committee    consideration. — Upon   the 

16  expiration  of  6  days  of  continuous  session  after  the 

17  introduction  of  the  first  concurrent  resolution  of  reg- 

18  ulation  approval  with  respect  to  any  regulation,  each 

19  committee  to  which  such  concurrent  resolution  was 

20  referred  shall  be  discharged  from  further  consider- 

21  ation  of  such  concurrent  resolution,  and  such  con- 

22  current  resolution  shall  be  referred  to  the  appro- 

23  priate  calendar,  unless  such  concurrent  resolution  or 

24  an  identical  resolution  was  previously  reported  by 

25  each  committee  to  which  it  was  referred. 
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1  (5)   House   consideration. — It  shall  be  in 

2  order  for  the  Speaker  to  recognize  a  Member  favor- 

3  ing  a  concurrent  resolution  to  call  up  a  concurrent 

4  resolution  of  regulation  approval  after  it  has  been  on 

5  the  appropriate  calendar  for  5  legislative  days.  When 

6  any   such   concurrent   resolution   is   called   up,    the 

7  House  shall  proceed  to  its  immediate  consideration 

8  and  the  Speaker  shall  recognize  the  Member  calling 

9  up  such  concurrent  resolution  and  a  Member  op- 
10  posed  to  such  concurrent  resolution  for  1  hour  of  de- 
ll bate  in  the  House,  to  be  equally  divided  and  con- 

12  trolled  by  such  Members.  When  such  time  has  ex- 

13  pired,  the  previous  question  shall  be  considered  as 

14  ordered   on   the   concurrent   resolution   to   adoption 

15  without  intervening  motion.  No  amendment  to  any 

16  such   concurrent   resolution   shall  be   in   order,   nor 

17  shall  it  be  in  order  to  move  to  reconsider  the  vote 

18  by  which  such  resolution  is  agreed  to  or  disagreed 

19  to. 

20  (6)  Senate  concurrent  resolution. — If  the 

21  House  receives  from  the  Senate  a  concurrent  resolu- 

22  tion  of  regulation  approval  with  respect  to  any  regu- 

23  lation  approval,  then  the  following  procedures  shall 
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1  (A)  The  concurrent  resolution  of  the  Sen- 

2  ate  with  respect  to   such  regulation   approval 

3  shall  not  be  referred  to  a  committee. 

4  (B)  With,  respect  to  the  concurrent  resolu- 

5  tion  of  the  House  with  respect  to  such  regula- 

6  tion  the  procedure  with  respect  to  that  or  other 

7  concurrent  resolutions   of  the  House  with  re- 

8  spect  to  such  regulation  approval  shall  be  the 

9  same  as  if  no  resolution  from  the  Senate  with 

10  respect  to  such  regulation  had  been  received. 

1 1  On  any  vote  on  final  passage  a  concurrent  reso- 

12  lution  of  the  House  with  respect  to  such  regula- 

13  tion,  a  resolution  from  the  Senate  with  respect 

14  to  such  regulation  where  the  text  is  identical 

15  shall  be  automatically  substituted  for  the  reso- 

16  lution  of  the  House. 

17  (7)  Computation  of  days. — For  purposes  of 

18  this  section — 

19  (A)   continuity  of  session   of  Congress   is 

20  broken  only  by  an  adjournment  sine  die;  and 

21  (B)  the  days  on  which  either  House  is  not 

22  in  session  because  of  an  adjournment  of  more 

23  than  3  days  to  a  day  certain  are  excluded  in  the 

24  computation  of  the  60-day  period  referred  to  in 

25  paragraph  (4). 
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1  (d)  Rules  of  the  Office. — The  Board  of  Directors 

2  shall  adopt  rules  governing  the  procedures  of  the  Office, 

3  including  the  procedures  of  hearing  boards,  which  shall  be 

4  submitted  for  publication  in  the  Congressional  Record. 

5  The  rules  mav  be  amended  in  the  same  manner.  The 

6  Board  of  Directors  may  consult  with  the  Chairman  of  the 

7  Administrative  Conference  of  the  United  States  on  the 

8  adoption  of  rules. 

9  (e)  Education. — The  Board  of  Directors  shall  carry 

10  out  such  information  program  as  may  be  appropriate  to 

1 1  acquaint  Members  of  the  House  of  Representatives,  Sen- 

12  ators,  and  Congressional  employees  as  to  the  provisions, 

13  including  remedies,  of  the  laws  made  applicable  to  the 

14  Congress  under  subsection  (a)  or  (b). 

15  SEC.  5.  PROCEDURE  FOR  CONSIDERATION  OF  ALLEGED 

16  VIOLATIONS. 

17  The  procedure  for  consideration  of  alleged  violations 

18  of  laws  made  applicable  to  Congress  under  the  regulation 

19  promulgated  under  section  4(a)  consists  of  4  steps  as  fol- 

20  lows: 

21  (1)  Step  I,  counseling,  as  set  forth  in  section  6. 

22  (2)  Step  II,  mediation,  as  set  forth  in  section 

23  7. 

24  (3)  Step  HI,  formal  complaint  and  hearing  by 

25  a  hearing  board,  as  set  forth  in  section  8. 
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1  (4)  Step  IV,  judicial  review  of  a  hearing  board 

2  decision,  as  set  forth  in  section  9. 

3  SEC.  6.  STEP  I:  COUNSELING. 

4  (a)  In  General. — A  Congressional  employee  alleg- 

5  ing  a  violation  of  a  law  made  applicable  to  Congress  under 

6  section  4  may  request  counseling  by  the  Office.  The  Office 

7  shall  provide  the  employee  with  all  relevant  information 

8  with  respect  to  the  rights  of  the  employee.  A  request  for 

9  counseling  shall  be  made  not  later  than  180  days  after 

10  the  alleged  violation  forming  the  basis  of  the  request  for 

1 1  counseling  occurred. 

12  (b)  Period  of  Counseling. — The  period  for  coun- 

13  seling  shall  be  30  days  unless  the  employee  and  the  Office 

14  agree  to  reduce  the  period.  The  period  shall  begin  on  the 

15  date  the  request  for  counseling  is  received. 

16  (c)  Employees  of  the  Architect  of  the  Cap- 

17  itol  and  Capitol  Police. — In  the  case  of  an  employee 

18  of  the  Architect  of  the  Capitol  or  an  employee  who  is  a 

19  member  of  the  Capitol  Police,  the  Director  may  refer  the 

20  employee  to  the  Architect  of  the  Capitol  or  the  Capitol 

21  Police  Board  for  resolution  of  the  employee's  complaint 

22  through  the  internal  grievance  procedures  of  the  Architect 

23  of  the  Capitol  or  the  Capitol  Police  Board  for  a  specific 

24  period  of  time,  which  shall  not  count  against  the  time 

25  available  for  counseling  or  mediation  under  this  Act. 
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1  SEC.  7.  STEP  IL  MEDIATION. 

2  (a)  In  General. — Not  later  than  15  days  after  the 

3  end  of  the  counseling  period  under  section  6,  the  employee 

4  who  alleged  a  violation  of  a  law  made  applicable  to  Con- 

5  gress  under  section  4  may  file  a  request  for  mediation  with 

6  the  Office.  Mediation — 

7  (1)  may  include  the  Office,  the  employee,  the 

8  employing    office,    and    individuals    who    are    rec- 

9  ommended  to  the  Director  by  the  Federal  Mediation 

10  and  Conciliation  Service,  and 

11  (2)  shall  be  a  process  involving  meetings  with 

12  the  parties  separately  or  jointly  for  the  purpose  of 

13  resolving  the  dispute  between  the  employee  and  the 

14  employing  office. 

15  (b)  Mediation  Period. — The  mediation  period  shall 

16  be  30  days  beginning  on  the  date  the  request  for  mediation 

17  is  received  and  may  be  extended  for  an  additional  30  days 

18  at  the  discretion  of  the  Office.  The  Office  shall  notify  the 

19  employee  and  the  head  of  the  employing  office  when  the 

20  mediation  period  has  ended.  For  purposes  of  this  section, 

21  the  term  "head  of  employing  office"  means  the  individual 

22  who  has  final  authority  to  appoint,  hire,  discharge,  and 

23  set  the  terms,  conditions  or  privileges  of  the  Congressional 

24  employment  of  an  employee. 
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1     SEC.  8.  STEP  Ht:  FORMAL  COMPLAINT  AND  HEARING. 

2  (a)  Formal  Complaint  and  Request  for  Hear- 

3  ING. — Not  later  than  30  days  after  receipt  by  the  Congres- 

4  sional  employee  of  notice  from  the  Office  of  the  end  of 

5  the  mediation  period  under  section  7,  the  Congressional 

6  employee  may  file  a  formal  complaint  with  the  Office.  No 

7  complaint  may  be  filed  unless  the  employee  has  made  a 

8  timely  request  for  counseling  and  has  completed  the  proce- 

9  dures  set  forth  in  sections  6  and  7. 

10  (b)  Hearing  Board. — A  board  of  3  independent 

11  hearing  officers  (hereinafter  in  this  Act  referred  to  as  a 

12  "hearing  board"),  who  are  not  Members  of  the  House  of 

13  Representatives,  Senators,  or  officers  or  employees  of  the 

14  House  of  Representatives  or  Senate,  chosen  by  the  Board 

15  of  Directors   (one  of  whom  shall  be  designated  by  the 

16  Board  of  Directors  as  the  presiding  hearing  officer)  shall 

17  be  assigned  to  consider  each  complaint  filed  under  sub- 

18  section  (a).  The  Board  of  Directors  shall  appoint  hearing 

19  officers  after  considering  any  candidates  who   are  rec- 

20  ommended  to  the  Director  bv  the  Federal  Mediation  and 

21  Conciliation  Service,  the  Administrative  Conference  of  the 

22  United  States,  or  organizations  composed  primarily  of  in- 

23  dividuals  experienced  in  adjudicating  or  arbitrating  per- 

24  sonnel  matters.  A  hearing  board  shall  act  by  majority  vote. 
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1  (c)  Dismissal  of  Frivolous  Claims. — Prior  to  a 

2  hearing  under  subsection  (d),  a  hearing  board  may  dismiss 

3  anv  claim  that  it  finds  to  be  frivolous. 

4  (d)  Hearing. — A  hearing  shall  be  conducted — 

5  (1)  hi  closed  session  on  the  record  by  a  hearing 

6  board, 

7  (2)  no  later  than  30  days  after  filing  of  the 

8  complaint  under  subsection  (a),  except  that  the  Of- 

9  fice  may,  for  good  cause,  extend  up  to  an  additional 

10  60  days  the  time  for  conducting  a  hearing,  and 

11  (3)  except  as  specifically  provided  in  this  Act 

12  and  to  the  greatest  extent  practicable,  in  accordance 

13  with  the  principles  and  procedures  set  forth  in  sec- 

14  tions    554   through   557    of  title    5,   United   States 

15  Code. 

16  (e)    DISCOVERY. — Reasonable    prehearing   discovery 

17  may  be  permitted  at  the  discretion  of  the  hearing  board. 

18  (f)  Subpoena  Power. — 

19  (1)   In  general. — A  hearing  board  may  au- 

20  thorize  subpoenas,  which  shall  be  issued  by  the  pre- 

21  siding  hearing  officer  on  behalf  of  the  hearing  board, 

22  for  the  attendance  of  witnesses  at  proceedings  of  the 

23  hearing    board    and    for    the    production    of    eor- 

24  respondence,   books,   papers,   documents,   and   other 

25  records.  The  attendance  of  witnesses  and  the  pro- 
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1  auction  of  evidence  may  be  required  from  any  place 

2  within  the  United  States. 

3  (2)  Failure  to  obey  a  subpoena. — If  a  per- 

4  son  refuses  to  obey  a  subpoena  issued  under  para- 

5  graph  (1),  the  hearing  board  may  apply  to  a  United 

6  States  district  court  for  an  order  requiring  that  per- 

7  son  to  appear  before  the  hearing  board  to  give  testi- 

8  mony,   produce   evidence,   or  both,   relating  to   the 

9  matter  under  investigation.  The  application  may  be 

10  made  within  the  judicial  district  where  the  hearing 

11  is  conducted  or  where  that  person  is  found,  resides, 

12  or  transacts  business.  Any  failure  to  obey  the  order 

13  of  the  court  may  be  punished  by  the  court  as  civil 

14  contempt. 

15  (3)  Service  of  subpoenas. — The  subpoenas 

16  of  the  hearing  board  shall  be  served  in  the  manner 

17  provided  for  subpoenas  issued  by  a  United  States 

18  district  court  under  the  Federal  Rules  of  Civil  Pro- 

19  cedure  for  the  United  States  district  courts. 

20  (4)  Service  of  process. — All  process  of  any 

21  court  to  which  application  is  be  made  under  para- 

22  graph  (2)  may  be  served  in  the  judicial  district  in 

23  which  the  person  required  to  be  served  resides  or 

24  mav  be  found. 
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1  (5)  IMMUNITY. — The  hearing  board  is  an 

2  agency  of  the  United  States  for  the  purpose  of 

3  part  V  of  title  18,  United  States  Code  (relating 

4  to  immunity  of  witnesses). 

5  (g)  Decision. — As  expeditiously  as  possible,  but  in 

6  no  case  more  than  45  days  after  the  conclusion  of  the 

7  hearing,  the  hearing  board  shall  make  a  recommendation 

8  to  the  Board  of  Directors  for  a  decision  in  the  matter  for 

9  which  the  hearing  was  held.  The  decision  of  the  Board 

10  of  Directors  shall  be  transmitted  by  the  Office  to  the  em- 

11  ployee  and  the  employing  office.  The  decision  shall  state 

12  the  issues  raised  by  the  complaint,  describe  the  evidence 

13  in  the  record,  and  contain  a  determination  as  to  whether 

14  a  violation  of  a  law  made  applicable  to  Congress  under 

15  section  4  has  occurred.  Any  decision  of  the  Board  of  Di- 

16  rectors  shall  contain  a  written  statement  of  the  reasons 

17  for  the  Board's  decision. 

18  (h)  Remedy  Order. — If  the  Board  of  Directors  de- 

19  termines  that  a  violation  of  a  law  made  applicable  to  Con- 

20  gress  under  section  4  has  occurred,  it  shall  order  such 

21  remedies  as  are  authorized  under  the  regulations  promul- 

22  gated  under  section  4.  The  Board  of  Directors  shall  have 

23  no  authority  to  award  punitive  damages.  The  entry  of  an 

24  order  under  this  subsection  shall  constitute  a  final  decision 

25  for  purposes  of  judicial  review  under  section  309. 
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1  SEC.  9.  JUDICIAL  REVIEW. 

2  (a)  In  GENERAL. — Any  Congressional  employee  ag- 

3  grieved  by  a  dismissal  under  section  8(c),  a  final  decision 

4  under  section  8(g),  or  an  order  under  section  8(h),  or  any 

5  Member  of  the  House  of  Representatives  or  Senate  ag- 

6  grieved  by  a  final  decision  under  section  8(g)  or  who  would 

7  be  subject  to  an  order  issued  under  section  8(h),  may  peti- 

8  tion  for  review  by  the  United  States  Court  of  Appeals  for 

9  the  Federal  Circuit. 

10  (b)  Law  Applicable. — Chapter  158  of  title  28, 

11  United  States  Code,  shall  apply  to  a  review  under  sub- 

12  section  (a)  except  that — 

13  (1)  with  respect  to   section  2344   of  title  28, 

14  United  States  Code,  service  of  the  petition  shall  be 

15  on  the  House  or  Senate  Legal  Counsel,  as  the  case 

16  mav  be,  rather  than  on  the  Attornev  General, 

17  (2)  the  provisions  of  section  2348  of  title  28, 

18  United  States  Code,  on  the  authority  of  the  Attorney 

19  General,  shall  not  apply, 

20  (3)   the  petition  for  review  shall  be  filed  not 

21  later  than  90  davs  after  the  entrv  in  the  Office  of 

22  a  final  decision  under  section  8(g)  or  order  under 

23  section  8(h), 

24  (4)   the   Office   shall  be  an   " agency'   as  that 

25  term   is  used  in  chapter   158   of  title   28,    United 

26  States  Code,  and 
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1  (5)  the  Office  shall  be  the  respondent  in  any 

2  proceeding  under  subsection  (a). 

3  (c)  Standard  of  Review. — To  the  extent  necessary 

4  to  decision  and  when  presented,  the  court  shall  decide  all 

5  relevant  questions  of  law  and  interpret  constitutional  and 

6  statutory  provisions.  The  court  shall  set  aside  a  final  deci- 

7  sion  under  section  8(h)  or  order  under  section  8(g)  if  it 

8  is  determined  that  the  decision  or  order  was — 

9  (1)  arbitrary,  capricious,  an  abuse  of  discretion, 

10  or  otherwise  not  consistent  with  law; 

11  (2)  not  made  consistent  with  required  proce- 

12  dures;  or 

13  (3)  unsupported  by  substantial  evidence. 

14  In  making  the  foregoing  determinations,  the  court  shall 

15  review  the  whole  record,  or  those  parts  of  it  cited  by  a 

16  party,  and  due  account  shall  be  taken  of  the  rule  of  preju- 

17  dicial  error.  The  record  on  review  shall  include  the  record 

18  before  the  hearing  board,   the   decision   of  the  hearing 

19  board,  and  the  order  of  the  hearing  board. 

20  (d)  Attorney's  Fees. — If  an  employee  is  the  pre- 

21  vailing  party  in  a  proceeding  under  this  section,  attorney's 

22  fees  mav  be  allowed  bv  the  court  in  accordance  with  the 

23  standards  prescribed  under  section  706(k)   of  the  Civil 

24  Rights  Act  of  1964  (42  U.S.C.  2000e-5(k)). 
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1  SEC.  10.  RESOLUTION  OF  COMPLAINT. 

2  If,  after  a  formal  complaint  is  filed  under  section  8, 

3  the  employee  and  the  head  of  the  employing  office  resolve 

4  the  issues  involved,  the  employee  may  withdraw  the  com- 

5  plaint  or  the  parties  may  enter  into  a  written  agreement, 

6  subject  to  the  approval  of  the  Director. 

7  sec.  ii.  PROHmrnoN  of  intimidation. 

8  Any  intimidation  of,  or  reprisal  against,  any  employee 

9  by  any  Member,  officer,  or  employee  of  the  Senate,  or  by 

10  the  Architect  of  the  Capitol,  or  anyone  employed  by  the 

1 1  Architect  of  the  Capitol,  as  the  case  may  be,  because  of 

12  the  exercise  of  a  right  under  this  Act  constitutes  an  unlaw- 

13  ful  employment  practice,  which  may  be  remedied  in  the 

14  same  manner  under  this  Act  as  is  a  violation  of  a  law 

15  made  applicable  to  Congress  under  section  4. 

16  SEC.  12.  CONFIDENTIALITY. 

17  (a)  Counseling. — All  counseling  shall  be  strictly 

18  confidential  except  that  the  Office  and  the  employee  may 

19  agree  to  notify  the  head  of  the  employing  office  of  the  alle- 

20  gations. 

21  (b)  MEDIATION. — All  mediation  shall  be  strictly  con- 

22  fidential. 

23  (c)   HEARINGS. — Except  as  provided  in  subsection 

24  (d),  the  hearings,  deliberations,  and  decisions  of  the  hear- 

25  ing  board  shall  be  confidential. 
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1  (d)  Release  of  Records  for  Judicial  Review. — 

2  The  records  and  decisions  of  hearing  boards,  and  the  deci- 

3  sions  of  the  Select  Committee  on  Ethics,  may  be  made 

4  public  if  required  for  the  purpose  of  judicial  review  under 

5  section  9. 

6  SEC.  13.  TECHNICAL  AND  CONFORMING  AMENDMENTS. 

7  (a)  Civil  Rights  Act  of  1991. — Section  117  and 

8  title  m  of  the  Civil  Rights  Act  of  1991  (2  U.S.C.  601, 

9  1201  et  seq.)  are  repealed. 

10  (b)  Equal  Employment  Opportunity. — Section 

11  717(a)  of  the  Civil  Rights  Act  of  1964  (42  U.S.C.  2000e- 

12  16(a))  is  amended  by  striking  out  "in  those  units  of  the 

13  legislative  and  judicial  branches  of  the  Federal  G-overn- 

14  ment  having  positions  in  the  competitive  service"  and  in- 

15  serting  in  lieu  thereof  ''in  all  units  of  the  Congress  (to 

16  the  extent  authorized  by  a  regulation  of  the  Office  of  Com- 

17  plianee  established  under  section  3  of  the  Congressional 

18  Accountability  Act),   and  in  those  units  of  the  judicial 

19  branch  of  the  Federal  Government  having  positions  in  the 

20  competitive  service". 

21  (c)  Americans  with  Disabilities  Act  of  1990. — 

22  Section  509  of  the  Americans  with  Disabilities  Act  of 

23  1990  (42  U.S.C.  12209)  is  repealed  and  section  101  of 

24  such  Act  (42  U.S.C.  12111)  is  amended— 
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1  (1)  in  paragraph  (5)(B),  by  striking  out  "the 

2  United  States"  the  first  time  it  appears  and  insert- 

3  ing  in  lieu  thereof  "the  United  States  (except  as  pro- 

4  vided  in  paragraph  (11))",  and 

5  (2)  by  adding  at  the  end  the  following: 

6  "(11)  To  the  extent  authorized  by  a  regulation  of  the 

7  Office  of  Compliance  established  under  section  3  of  the 

8  Congressional  Accountability  Act,  the  Congress  shall  be 

9  deemed  an  employer  engaged  in  an  industry  affecting  com- 

10  merce.". 

11  (d)  Rule  of  the  House  of  Representatives. — 

12  Rule  LI  of  the  House  of  Representatives  is  repealed. 

13  (e)  Occupational  Safety  and  Health. — 

14  (1)  Definition  of  Employer. — Section  3(5) 

15  of  the  Occupational  Safety  and  Health  Act  of  1970 

16  (29  U.S.C.   652(5))  is  amended  by  striking  out  ", 

17  but  does  not  include  the  United  States  or"  and  in- 

18  serting  in  lieu  thereof  "and  includes  the  Congress 

19  (to  the  extent  authorized  by  a  regulation  of  the  Of- 

20  fice  of  Compliance  established  under  section  3  of  the 

21  Congressional  Accountability  Act)  but  does  not  in- 

22  elude   executive   or  judicial  branch  of  the   Federal 

23  Government  or". 

24  (2)  Deftnition  of  Employee. — Section  3(6) 

25  of  such  Act  (29  U.S.C.  652(6))  is  amended  by  in- 


188 

24 

1  serting  before  the  period  a  comma,  and  the  following: 

2  ''and,  to  the  extent  authorized  by  a  regulation  of  the 

3  Office  of  Compliance  established  under  section  3  of 

4  the  Congressional  Accountability  Act,  the  employees 

5  of  the  Congress  shall  be  deemed  to  be  employed  in 

6  a  business  affecting  commerce  for  the  purpose  of 

7  this  Act". 

8  (f)  Freedom  of  Information. — Section  552(f)  of 

9  title  5,  United  States  Code,  is  amended  by  striking  out 

10  "or"  before  "any  independent"  and  by  inserting  before  the 

11  period  a  comma  and  the  following:  "or  the  Congress  (to 

12  the  extent  authorized  by  a  regulation  of  the  Office  of  Com- 

13  pliance  established  under  section  3  of  the  Congressional 

14  Accountability  Act)". 

15  (g)  Privacy. — Section  552a(a)(l)  of  title  5,  United 

16  States  Code,  is  amended  by  striking  out  "552(e)"  and  in- 

17  serting  in  lieu  thereof  "552(f)". 

18  (h)  Fair  Labor  Standards  Act  of  1938. — 

19  (1)  Definition. — Section  3(e)(2)(A)(iii)  of  the 

20  Fair    Labor    Standards   Act    of    1938    (29    U.S.C. 

21  2 03 (e)(2) (A) (hi))  is  amended  to  read  as  follows: 

22  "(hi)  in  the  Congress  (to  the  extent 

23  authorized  by  a  regulation  of  the  Office  of 

24  Compliance  established  under  section  3  of 

25  the  Congressional  Accountability  Act)  or  in 
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1  any  unit  of  the  judicial  branch  of  the  Gov- 

2  eminent  which  has  positions  in  the  com- 

3  petdtive  service,". 

4  (2)  Coverage. — Section  8  of  the  Fair  Labor 

5  Standards  Amendments  of  1989  is  repealed. 

6  (i)  Age  Discrimination  in  Employment  Act  of 

7  1967. — Section  11(b)  of  the  Age  Discrimination  in  Em- 

8  ployment  Act  of  1967  (29  U.S.C.  630(b))  is  amended  (1) 

9  by  striking  out  "and"  before  "(2)",  (2)  by  inserting  before 

10  "but"  the  rollowing  "and  (3)  the  Congress  (to  the  extent 

1 1  authorized  by  a  regulation  of  the  Office  of  Compliance  es- 

12  tablished  under  section  3  of  the  Congressional  Account- 

13  ability  Act)",  and  (3)  by  striking  out  "the  United  States, 

14  or"  and  inserting  in  lieu  thereof  "the  executive  and  judi- 

15  cial  branch  of  the  United  States,  or". 

16  (j)  Age  Discrimination. — Section  309(3)  of  the 

17  Age  Discrimination  Act  of  1975   (42  U.S.C.    6107)   is 

18  amended  by  inserting  after  "means"  the  following:  "the 

19  Congress  (to  the  extent  authorized  by  a  regulation  of  the 

20  Office  of  Compliance  established  under  section  3  of  the 

21  Congressional  Accountability  Act)  and". 
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1  SEC.    14.   POLITICAL  AFFILIATION  AND   PLACE   OF   RESI- 

2  DENCE. 

3  (a)  In  General. — It  shall  not  be  a  violation  of  a  law 

4  made  applicable  to  Congress  under  section  4  to  consider 

5  the— 

6  (1)  party  affiliation; 

7  (2)  domicile,  or 

8  (3)   political  compatibility  with  the   employing 

9  office, 

10  of  an  employee  with  respect  to  employment  decisions. 

11  (b)  Definition. — For  purposes  of  subsection  (a), 

12  the  term  "employee"  means — 

13  (1)  an  employee  on  the  staff  of  the  House  of 

14  Representatives  or  Senate  leadership; 

15  (2)  an  employee  on  the  staff  of  a  committee  or 

16  subcommittee; 

17  (3)  an  employee  on  the  staff  of  a  Member  of 

18  the  House  of  Representatives  or  Senate; 

19  (4)  an  officer  or  employee  of  the  House  of  Rep- 

20  resentatives  or  Senate  elected  by  the  House  of  Rep- 

21  resentatives  or  Senate  or  appointed  by  a  Member 

22  House    of  Representatives    or    Senate,    other    than 

23  those  described  in  paragraphs  (1)  through  (3);  or 

24  (5)  an  applicant  for  a  position  that  is  to  be  oc- 

25  cupied  by  an  individual  described  in  paragraphs  (1) 

26  through  (4). 
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1  SEC.  15.  OTHER  REVIEW. 

2  No  Congressional  employee  may  commence  a  judicial 

3  proceeding  to  redress  practices  prohibited  under  section 

4  4,  except  as  provided  in  this  Act. 
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THE  CONGRESSIONAL  ACCOUNTABILITY  ACT 
OUTLINE  OF  PROPOSED  SUBSTITUTE 


A.  General 

*  This  legislation  establishes  for  the  Congress  an  Office  of 
Compliance  charged  with: 

1.  Reviewing  the  current  application  of  all  laws  to 
Congress; 

2.  Determining  how  to  apply  each  of  the  laws  from  which 
Congress  is  currently  exempt; 

3 .  Promulgating  rules  and  regulations  to  implement  and 
enforce  its  determinations;  and 

4.  Functioning  on  a  daily  basis  as  the  body  of  review  and 
adjudication  for  charges  of  alleged  violations  of  the 
laws  it  has  determined  should  apply  to  Congress. 

B.  Section-by-Section  Analysis 

Section  1,  Title 

*  "The  Congressional  Accountability  Act" 

Section  2,  Application  of  Federal  Laws 

*  Applies  to  Congress  (in  a  generic  sense)  all  federal  laws 
relating  to  employment,  discrimination,  health  and  safety 
and  information  disclosure  subject  to  the  determination  of 
the  Office. 

-  The  generic  use  enable  us  to  catch  all  laws  (whereas 
specifying  may  exclude  some)  as  well  as  provide  a  basis 
for  including  any  future  laws. 

*  The  laws  referred  to  are  those  relating  to: 

-  the  terms  and  conditions  of  employment 

-  protection  from  discrimination 

-  health  and  safety  of  employees 

-  access  to  information 

Section  3.  Office  of  Compliance 

*  Consists  of  a  Board  of  Directors  of  13  individuals 
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-  Seven  shall  be  non-members  or  non-staff  with  expertise  in: 

a.  Application  of  laws  referred  to  in  Section  2 

b.  employment  in  Congress 

-  Four  shall  be  members  (2  House  and  2  Senate) 

-  Two  shall  be  staff  (1  House  and  1  Senate) 

a.  These  six  shall  only  serve  on  the  board  for  the  purposes 
of  the  study  and  proposal  of  regulations  and  any  review 
of  future  laws. 

*  Speaker  and  Majority  and  Minority  Leaders  of  the  House  and 
Senate  jointly  appoint  the  members  within  120  days. 

*  No  one  who  lobbies  can  serve  on  the  board. 

*  Membership  is  for  5  years  with  staggered  appointments  at  the 
beginning. 

*  Members  on  the  board  are  not  are  not  paid  but  may  hire  paid 
staff,  consultants  and  request  detailees. 

Section  4,  Board  Functions 

*  Conduct  a  study  of  the  application  of  the  laws  referred  to  in 
Section  2  and  report  findings  within  180  days. 

*  Issue  regulations  applying  laws  within  180  days. 

-  regulations  must  be  consistent  with  existing  federal  law. 

-  may  specify  dates  for  application. 

-  should  take  into  account  the  costs  associated  with 
applying  laws 

*  Regulations  will  be  approved  by  House  and  Senate 

*  Board  will  have  authority  to  review  future  laws  regarding  their 
applicability  to  Congress. 

*  The  Office  will  be  responsible  for  providing  education  and 
information  to  employees  regarding  their  rights. 

Section  5,  Procedure  for  Consideration  of  Alleged  Violations 

*  Complaint  must  be  filed  within  180  days  of  alleged  violation. 

*  Sets  out  a  4 -step  process  involving: 

1.  Counseling 

2.  Mediation 
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3.  Formal  Complaint  and  Hearing 

4.  Judicial  Review 

Section  6,  Counseling 

*  30  days  unless  office  and  employee  agree  to  reduce  it. 

*  Office  will  provide  information  concerning  the  employee's 
rights . 

Section  7,  Mediation 

*  Mot  later  than  15  days  after  counseling  ends,  employee  may 
request  mediation. 

*  Employee,  employer  and  the  Office  may  meet  to  resolve  dispute. 

*  The  Federal  Mediation  and  Conciliation  Service  will  recommend 
individuals  to  serve  in  this  capacity. 

Section  8,  Formal  Complaint  and  Hearing 

*  Not  less  than  3  0  days  after  the  end  of  mediation,  the  employee 
may  file  a  formal  complaint  with  the  Office. 

*  A  board  of  3  independent  hearing  officers,  chosen  by  the  board, 
shall  be  assigned  to  consider  the  complaint.   The  board  shall 
consider  candidates  recommended  by  the  Federal  Mediation  and 
Conciliation  Service,  the  Administrative  Conference  or 
organizations  experienced  in  adjudicating  personnel  matters. 

*  The  hearing  board  operates  by  majority  vote. 

*  The  board  may  dismiss  frivolous  claims. 

*  Allowances  for  pre-hearing  discovery  and  subpoena  power. 

*  The  board  shall  recommend  a  a  decision  within  45  days  to  the 
Office  and  the  13  members  will  issue  a  judgement. 

-  If  the  Office  finds  a  violation,  it  will  issue  remedies 
appropriate  under  existing  laws. 

Section  9,  Judicial  Review 

*  Either  party  may  appeal  the  final  decision  to  Federal  Court. 

[The  Constitutionality  of  this  provision  has  not  been  fully 
determined  by  the  Supreme  Court,  so  it  may  be  that  we  want  to 
provide  an  alternate  form  of  appeal  should  the  Court  find 
this  provision  unconstitutional . ] 

[The  standard  of  review  in  this  instance  should  be  as  similar 
as  possible  to  that  afforded  in  the  private  sector] 
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Section  10.  Resolution  of  Complaint 

*  Allows  employee  to  withdraw  complaint  after  it  has  been  filed. 

Section  11,  Prohibition  of  Intimidation 

*  Makes  unlawful  intimidation  and  reprisals  against  any  employee 
exercising  their  rights  under  this  Act. 

Section  12.  Confidentiality 

*  counseling,  Mediation  and  Hearings  are  confidential  except 
those  Hearing  records  needed  for  Judicial  Review. 

Section  13.  Technical  and  Conforming  Amendments 

*  Amends  existing  labor,  employment,  health  and  safety  and 
information  disclosure  laws  to  make  them  conform  should  the 
Office  decide  to  apply  them. 

Section  14.  Political  Affiliation  and  Place  of  Residence 

*  Allows  Members  of  Congress  to  consider  party  affiliation,  place 
of  residence  and  political  compatibility  in  making  employment 
decisions. 
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CONGRESS'  EXEMPTION  FROM  SELECTED  MAJOR  LEGISLATION 
(Outline  done  from  CRS  Report  92-294  A) 

OUTLINE 

A.  EXEMPTION 

*  Congress  rarely  exempts  itself  specifically  from  any 
legislation,  rather  its  exemption  results  from  either 
implicit  exemption  (ie.  a  law  applies  to  "persons"  and  a 
person  is  not  defined  to  include  members  of  Congress)  or 
by  omission  (ie.  the  list  of  persons/groups  covered  by  the 
act  does  not  include  Congress) . 

B.  LEGAL  JUSTIFICATION 

*  Separation  of  Powers 

-  Executive  Branch  enforcement  of  laws  on  the  Legislative 
Branch  very  possibly  constitutes  a  violation  of  the 
separation  of  powers  and  could  be  stricken  down  by  the 
Supreme  Court. 

*  Speech  and  Debate  Clause  (Article  I,  Section  6,  Clause  1 
protects  Members  from  being  "questioned  in  any  other 
place"  for  their  legislative  acts) . 

-  Historical  rationale  dates  to  the  Tudor  Monarchy  when 
legislators  were  intimidated  by  the  monarchy. 

-  This  clause  appears  to  be  intended  to  protect  members 
against  being  prosecuted  or  otherwise  forced  to  answer 
for  statements  they  make  on  the  floor  or  votes  on  bills 
etc. 

-  The  Supreme  Court  has  not  ruled  definitively  on  the 
matter,  but  case  history  and  precedent  suggest  it  would 
likely  find  that  Speech  and  Debate  Clause  does  not  cover 
employment  and  administrative  activities  (per  a  CRS 
Legal  Opinion  1991) 

C.  INFORMATION  DISCLOSURE  LAWS 

THE  FREEDOM  OF  INFORMATION  ACT 

*  Congress  is  not  subject  to  any  of  the  provisions  of  this 
Act,  although  it  does  regularly  publish  information  for 
public  consumption  (Congressional  Record,  Committee 
Hearings  etc.) 

*  The  Act  contains  nine  (9)  exemptions,  so  not  all 
Congressional  documents  would  necessarily  be  subject  to 
FOIA  requests  should  Congress  come  under  its  coverage. 

-  also,  our  legislation  could  add  new  exemptions  since 
FOIA  was  not  drafted  with  Congress  in  mind. 
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PRIVACY  ACT  OF  1974 

*  This  law  was  passed  as  a  counterpart  to  F01A  to  provide 
protection  of  privacy  rights  to  employees  of  agencies 
subject  to  F01A. 

-  basically,  it  says  an  agency  can't  release  certain 
information  about  a  person  (ie.  contained  in  their 
personnel  file)  without  that  person's  permission.   It 
also  provides  the  employee  access  to  that  information. 

-  It  uses  the  same  definition  of  agency  that  is  spelled 
out  in  FOIA  —  so  Congress  is,  again,  not  included. 

D.  EQUAL  EMPLOYMENT  OPPORTUNITY  LAWS 

*  These  laws  prevent  discrimination  based  on  raced,  color, 
religion,  sex  or  national  origin. 

*  Private  sector  plaintiffs  can  bring  a  case  to  EEOC  and 
then  appeal  to  federal  district  court. 

CIVIL  RIGHTS  ACT  OF  1964 

*  Internal  rules  have  been  established  in  each  House  to 
apply  these  laws. 

-  Employees  may  appeal  to  Office  of  Fair  Employment 
Practices  (OFEP)  —  see  description  below. 

-  Only  Senate  employees  are  entitled  to  judicial  review. 

AMERICANS  WITH  DISABILITIES  ACT 

*  Internal  Rules  apply  through  the  OFEP. 

-  No  right  of  Judicial  Review  for  House  employees. 

-  Senate  has  right  of  Judicial  Review 

AGE  DISCRIMINATION  IN  EMPLOYMENT  ACT 

*  This  law  prevents  job  discrimination  against  older  people. 

*  Does  not  apply  to  the  House 

*  Applies  to  Senate  with  right  of  Judicial  Review 

REHABILITATION  ACT  OF  1973 

*  Under  the  terms  of  this  act,  "each  department,  agency  and 
instrumentality — in  the  Executive  Branch"  is  required  to 
submit  to  EEOC  and  and  the  Interagency  Committee  on 
Ilandicappe-  -I^pioyeeo  an  affirmative  action  plan  with 
respect  to  handicapped  persons. 

*  Specifically  exempted,  however,  are  "the  United  States,  a 
corporation  wholly  owned  by  the  government  of  the  United 
States  or  an  Indian  Tribe." 
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*  Through  its  internal  application,  the  Senate  provides  the 
right  of  Judicial  Review. 


.  LABOR  LAWS 

FAIR  LABOR  STANDARDS  ACT 

*  Pursuant  to  the  terms  of  the  Fair  Labor  Standards 
Amendments  of  1989,  the  rights  and  protections  under  FLSA 
apply  to  employees  of  the  House. 

*  House  Rule  LI,  clause  2,  states:  "The  Committee  on  House 
Administration  shall  have  the  authority  to  issue  rules  and 
regulations  applying  the  rights  and  protections  of  the  Fair 
Labor  Standards  Act  in  the  House,  including  but  not  limited 
to,  determination  of  exemption  categories,  permitting  the 
use  of  compensatory  time  as  compensation  under  the  maximum 
work  week  provisions  of  the  Act,  describing  the  record 
keeping  requirements  and  providing  that  such  record  keeping 
provisions  do  not  apply  with  respect  to  employees  exempted 
pursuant  to  the  Committee ' s  Rules  and  Regulations . " 

-  The  result  of  this  is  the  time  card  we  keep  and  the 
declaration  of  certain  employees  as  "legislative"  and 
others  not. 

*  No  right  of  Judicial  Review 

EQUAL  PAY  ACT 

*  The  Equal  Pay  Act  is  codified  as  part  of  the  FLSA  of  1938 
and  thus  it  would  appear  that  the  1989  above-mentioned 
legislation  applied  the  Equal  Pay  Act  as  well  as  FLSA. 

National  Labor  Relations  Act 

*  Applies  to  the  private  sector 

*  Labor  relations  between  the  federal  government  and  unions 
representing  federal  employees  are  covered  by  the  Federal 
Labor-Management  Relations  Statute,  which  does  not  apply 
to  Congress. 

OCCUPATIONAL  SAFETY  AND  HEALTH  ACT  OF  1970 

*  Under  the  Act's  definitions,  the  term  employer  "does  not 
include  the  United  States."  Therefore,  no  government 
entities  are  covered  by  OSHA. 

*  However,  the  Act  does  state  it  is  the  responsibility  of 
each  federal  AGENCY  to  establish  and  maintain  a 
comprehensive  safety  and  health  program  —  this  is 
officially  spelled  out  in  an  Executive  Order  (E.O.  12,196) 

*  No  such  policy  or  E.O.  exists  ♦•«  apply  these  laws  to 
Congress  or  the  Executive  Office  of  the  President. 
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FAMILY  MEDICAL  LEAVE  ACT 

*  Applies  through  OFEP 

*  No  right  of  Judicial  Review 

*  Unsuccessful  Attempt  to  Recommit  bill  on  this  ground 

*  Our  bill  does  not  currently  include  this  law  (will  need  to 
amend) 

,  OTHER  LAWS: 

THE  ETHICS  IN  GOVERNMENT  ACT  OF  1978 

*  When  this  law  is  mentioned,  what  is  actually  be  referenced 
is  Title  VI  of  the  Act  (it  included  7  Titles) ,  which 
provides  for  the  appointment  of  an  Independent  Counsel . 

*  Subsection  (b)  of  The  Independent  Counsel  Law  lists  eight 
(8)  persons  or  groups  of  person  covered  by  the  Act. 

-  Congress  is  not  included  in  any  of  these. 

-  Subsection  (c)  is  a  "catch-all"  provision  which  allows 
the  Attorney  General  to  "investigate  wether  any  person 
other  than  a  person  described  in  subsection  (b)  may  have 
violated  any  Federal  criminal  law."   (emphasis  added) 

a.  Our  legislation  would  list  Congress  under 
subsection  (b) . 

-  To  date,  subsection  (c)  has  never  been  used  by  the 
Justice  Department  to  investigate  a  member  of  Congress, 
so  it  is  unclear  how  it  would  apply. 

SOCIAL  SECURITY 

*  Starting  in  1984,  Members  of  Congress  and'  Legislative 
Branch  employees  became  covered  under  Social  Security 

*  There  was,  however,  one  exception  made  which  allowed 
Members  of  Congress,  serving  on  December  31,  1983,  to 
be  treated  differently  with  respect  to  "double  dipping" 

-  All  others  who  have  some  form  of  pension  that  was  not 
covered  by  Social  Security  have  their  S.S.  benefit 
reduced  by  a  certain  percentage  based  on  the  non-S.S. 
pension.   This  is  not  the  case  for  these  memoers. 

*  So,  applying  this  law  would  only  affect  a  small  group  of 
members . 


.  REcr:*T  hcucz  actic::  =::  z:~z::zi::g  civil  rights  and  labor  laws 

*  In  the  100th  Congress,  the  House  adopted  the  Fair 

Employment  Practices  Resolution  (FEPR) ,  stating,  "personnel 
actions  affecting  employment  decisions  in  the  House  shall 
be  made  free  from  discrimination  based  on  race,  color, 
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national  origin,  religion,  sex,  handicap  or  age." 

*  FEPR  also  established  the  Office  of  Fair  Employment 
Practices  (OFEP)  and  set  up  a  three-step  process  to 
pursue  alleged  violations: 

1.  counseling  and  Mediation; 

2.  formal  complaint  and  hearing  and  review  by  OFEP;  and 

3.  final  review  of  a  decision  of  OFEP  by  a  panel  of  four 
members  of  House  Administration  Committee,  two  elected 
officers  of  the  House  and  two  employees  of  the  House. 

-  OFEP  may  order  the  following  remedies: 

a.  monetary  compensation  (to  come  from  contingent 
fund  of  the  House) ; 

b.  additional  funds  from  Member  or  Committee's  Clerk 
Hire; 

c.  injunctive  relief; 

d.  costs  and  attorney  fees;  and 

e.  employment  reinstatement  or  promotion. 

***  There  is  NO  right  of  judicial  appeal. 

***  In  the  four  years  since  the  House  OFEP  was 

established,  just  three  cases  have  gone  through  the 
entire  review  process  and  in  only  one  case  was  a 
judgement  ruled  in  favor  of  the  employee. 
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THE  CONGRESSIONAL  ACCOUNTABILITY  ACT 

The  227  Cosponsors,  by  State 

ALABAMA 

Spencer  Bachus  *■* 
Glen  Browder 
Bud  Cramer 
Terry  Everett  ** 

ARIZONA 

Sam  Coppersmith  ** 
Karen  English  *'* 
Jim  Kolbe 
Bob  Stump 

ARKANSAS 

Jay  Dickey  ** 
Tim  Hutchinson  ** 

Blanche  Lambert  ** 

CALIFORNIA 

Bill  Baker  ** 

Xavier  Beccera  ** 

George  Brown 

Ken  Calvert  ** 

Gary  Condi t 

Christopher  Cox 

Randy  "Duke"  Cunningham 

Bob  Dornan 

Calvin  Dooley 

John  Doolittle 

David  Dreier 

Anna  Eshoo  ** 

Elton  Gallegly 

Dan  Hamburg  ** 

Jane  Harman  ** 

Joel  He £ ley 

Wally  Herger 

Steve  Horn  ** 

Michael  Huffington  ** 

Duncan  Hunter 

Jay  Kim  ** 

Al  McCandless 

Howard  "Buck"  McKeon  ** 

Carlos  Moorhead 

Ron  Packard 

Richard  Pombo  ** 

Dana  Rohrabacher 

Edward  Royce  ** 

Lynn  Schenk  ** 

Portney  Pete  Stark 

Bill  Thomas 

Walter  Tucker  ** 

Lynn  Woolsey  ** 
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COLORADO 

Wayne  Allard 
Scott  Mclnnis  ** 

Dan  Schaefer 


comBcncDT 

Rosa  DeLauro 
Gary  Franks 
Sam  Gejdenson 
Nancy  Johnson 
Barbara  Kennel ly 
[Christopher  Shays] 

DELAWARE 

Michael  Castle  ** 

FLORIDA 

Jim  Bacchus 

Charles  Canady  ** 

Peter  Deutsch  ** 

Lincoln  Diaz-Balart  ** 

Tillie  Fowler  ** 

Porter  Goss 

Alcee  Hastings  ** 

Tom  Lewis 

Bill  McCollum 

John  Mica  ** 

Dan  Miller  ** 

Ileana  Ros-Lehtinen 

Clay  Shaw 

Karen  Thurman  ** 

Bill  Young 

GEORGIA 

Sanford  Bishop  ** 
Michael  Collins  ** 
George  "Buddy"  Darden 
Newt  Gingrich 
Don  Johnson  ** 
Jack  Kingston  ** 
John  Linder  ** 

IDAHO 

Mike  Crapo  ** 
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ILLINOIS 

Phil  Crane 
Lane  Evans 
Tom  Ewing 
Harris  Fawell 
Luis  Gutierrez  ** 
Dennis  Hastert 
Donald  Manzullo  ** 
John  Porter 
Glenn  Poshard 
Mel  Reynolds  ** 

INDIANA 

Dan  Burton 
Stephen  Buyer  ** 
Andy  Jacobs 
Jill  Long 
John  Myers 
Tim  Roemer 

IOWA 

Jim  Leach 
Jim  Lightfoot 

KANSAS 

Dan  Glickman 
Jan  Meyers 

KENTUCKY 

Scotty  Baesler  ** 
Jim  Bunning 
Ron  Mazzoli 

LOUISIANA 

Richard  Baker 
James  Hayes 
Bob  Livingston 
Jim  McCrery 

MAINE 

Tom  Andrews 
Olympia  Snowe 

MARYLAND 

Roscoe  Bartlett  ** 
Wayne  Gilchrest 
Connie  Morel la 
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MASSACHUSETTS 

Peter  Blute  ** 
Barney  Frank 
Martin  Meehan  ** 
Peter  Torkildsen  ** 

MICHIGAN 

Dave  Camp 

Bob  Carr 

Peter  Hoekstra  ** 

Joe  Knollenberg  ** 

Nick  Smith  ** 

Bart  Stupak  ** 

MINNESOTA 

Rod  Grams  ** 
David  Minge  ** 
Tim  Penny 
Jim  Rams tad 

MISSISSIPPI 

Mike  Parker 
Gene  Taylor 

MISSOURI 

Pat  Danner  ** 
Mel  Hancock 
James  Talent  ** 

NEVADA 

Barbara  Vucanovich 

NEW  HAMPSHIRE 

Dick  Swett 
Bill  Zeliff 

NEW  JERSEY 

Robert  Andrews 
Bob  Franks  ** 
Herb  Klein  ** 
Chris  Smith 
Dick  Zimmer 

NEW  MEXICO 

Steven  Schiff 
Joe  Skeen 
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NEW  YORK 

Sherwood  Boehlert 
Elliot  Engel 
Hamilton  Fish 
Floyd  Flake 
Ben  Gilman 
Maurice  Hinchey  ** 
Amo  Houghton 
Peter  King  ** 
Rick  Lazio  ** 
David  Levy  ** 
John  McHugh  ** 
Carolyn  Maloney  ** 
Susan  Molinari 
Bill  Paxon 
Jack  Quinn  ** 
Jerry  Solomon 
James  Walsh 

NORTH  CAROLINA 

Cass  Ballenger 
Eva  Clayton  ** 
Howard  Coble 
Alex  McMillen 
Charles  Taylor 

NORTH  DAKOTA 

Earl  Pomeroy  ** 

OHIO 

John  Boehner 
Sherrod  Brown  ** 
Eric  Fingerhut  ** 
Paul  Gilmor 
Dave  Hobson 
Martin  Hoke  ** 
John  Kasich 
David  Mann  ** 
Michael  Oxl ey 
Rob  Portman  ** 
Deborah  Pryce  ** 
Ralph  Regula 
James  Traficant 

OKLAHOMA 

Jim  Inhof e 
Ernest  Istook  ** 
Dave  McCurdy 

OREGON 

Elizabeth  Furse  ** 
Robert  Smith 
Ron  Hyden 


206 


PKNNS  VLVAN1A 

Bill  dinger 

Bill   Goodling 

Tim  Holden  ** 

James  Greenwood  ** 

Ron  Klink  ** 

Paul  McHale  ** 

Marjorie  Margolies-Mezvinsky  ** 

Tom  Ridge 

Rick  Santorum 

Bud  Shuster 

Bob  Walker 

Curt  Weldon 

RHODB  ISLAND 

Ron  Machtley 

SOUTH  CAROLINA 

James  Clyburn  ** 
Bob  Inglis  ** 
Arthur  Ravenel 

TENNESSEE 

Bob  Clement 
Jim  Cooper 
John  Duncan 
Marilyn  Lloyd 
Don  Sundguist 

TEXAS 

Dick  Armey 
Joe  Barton 
Henry  Bonilla  ** 
Larry  Combest 
Jack  Fields 
Pete  Geren 
Sam  Johnson 
Lamar  Smith 
Charles  Stenholm 

UTAH 

Karen  Shepherd  ** 

VIRGINIA 

Tom  Bliley 
Leslie  Byrne  ** 
Bob  Goodlatte  ** 
L . F .  Payne 
Frank  Wolf 
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Maria  Cant we 11  ** 
Jennifer  Dunn  ** 
Jay  Ins lee  ** 
Mike  Kreidler  ** 

WISCONSIN 

Thomas  Barrett  ** 

Steve  Gunderson 

Scott  Klug 

Tim  Petri 

Toby  Roth 

Jim  Sensenbrenner 

WYOMING 

Craig  Thomas 

**  Denotes  Freshman  Member  of  Congress 
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Congressional  Accountability  Act 
Committees  of  Jurisdiction  for  H.R.  349 


Education  and  Labor 
Chairman  William  Ford 

*  Ranking  Member  William  Goodling 

Judiciary 

Chairman  Jack  Brooks 

*  Ranking  Member  Hamilton  Fish 

House  Administration 
Chairman  Charlie  Rose 

*  Ranking  Member  Bill  Thomas 

Government  Operations 
Chairman  John  Conyers 

*  Ranking  Member  Bill  Clinger 

Rules 


Chairman  Joe  Moakley 

*  Ranking  Member  Gerald  Solomon 

Ways  and  Means 

Chairman  Dan  Rostenkowski 

Ranking  Member  Bill  Archer 


*  Indicates  a  cosponsor  of  H.R.  349 
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nmndty,  April  »,  l**3  ROLLCALL  Pag** 


Members  Should 
Live  by  Rules  They 
Set  for  Constituents 

ll  MHinds  simple  enough:  ( oor.rr • 
should  live  by  die  tame  laws  ii  sets  for  lh  : 
its*  of  die  country . 

But,  at  sntrong  as  H  ray  seem,  Con- 
gress is  partially  or  wholly  exempt  from  a 
lion  of  nwi  the  eaectvJvc  branch  and  the 
private  sector  must  comply  with.  tncmOtng 
health  and  safety  standants,  tnfurmaoon 
(hscsoaurc.  cojnal  emptoymem  opporumlty 
and  civil  rights  protections,  tabor  tam\ 
ethics  standards,  and  even  part  of  Scccd 
Secnrtly  rcf^latsons. 

In  oar  judgment,  thb  practice  is  an  out- 
rage and  should  end — simply  bee  vase  it  is 
wrong. 

There  Is  also  a  much  more  prat  i  cat  ren- 
son:  Congress  wimkl  write  more  ■  .fcctl.c 
and  rcininsiMc  tcgnlatioa  if  klh  lw*i 
the  same  laws  tt  imposes  on  the  c  -eutivc 
branch  and  private  sector. 

By  ctempting  themselves  fret  some 
law*.  Mcmhefiol  ( "(mpeisUweili  -  oppor- 
tunity to  experience  firsthand  the  ( '  fects  of 
ihc  legislation they adept  And,  tin  ■m.mcv 
remove  themselves  one  step  I'uni  cr  from 
the  average  Amencan.  ntsnlaiiii  ■  them- 
selves from  the  frasuations  cot'  tiintnts 
ace  every  day. 

k  b>  no  wonder  so  many  fed  Coigren  is 
out  of  touch.  The  two  of  as.  aJ--ng  with 
several  new  Members  of  Congress  —  Rc- 
poMicans  and  Democrats  —  have  inuv 

Our  legislation 
allows  Congress  180 
days  to  promulgate 
regulations  consistent 
with  federal  law  and 
to  administer  those 
laws  internally. 


Guest  Observer 

By  Reps.  Christopher  Shays  and Dkk  Swett 


Jural  MR  349.  the  Congressional  Ac- 
coumaMttly  Act.  to  bring  Congress  under 
all  lawt  Iran  which  it  is  current  Iv  exempt 
(Hn  Mpartisan  effort  already  has  more  than 
180  co-sponsors  and  gnins  mnmcnium  ev- 
ery day 

Spcvtltcally.  MR  149  would  ensure 
Congress  atnntict  with:  the  Civil  Rights 
Act.  Uk  rteedoin  of  Inlnrmation  Act  the 
National  Labor  Standards  Act  die  National 
I  : -b.--  Relations  Act  the  Age  Drtcrimin.-i- 
H. x.  Act  the  I  kiurviiional  Safely  and 
Hearth  Act  the  Rehabilitation  Act  Ike  So- 
cial Security  Act  line  Privacy  Act.  the  Eth- 
ics in  (fovemmeni  Act.  the  I  lieher  Rdrjca- 
luwi  Act  i  litlc  1X1.  die  Amencam  with 
Disabilities  Act  the  Independent  Counsel 
Act  and  the  family  and  Medical  Leave  Acl 
(In  be  amended). 

Some  argue  the  constitutional  separa- 
tion of  powers  prohibits  Congress  from 
being  included  in  these  laws,  hut  there  is 
an  equally  important  ciautlruunnal  prin- 
ciple of  checks  and  balance*  amone 
branches  of  government  Jn-I  as  the 
WMlc  I  louse  cannot  be  above  <  ie  law  by 
claiming  executive  privilege.  <  'ongrest 
cannot  he  above  the  laws  It  p.tsscs  hy 
claiming  legislative  prlvllccc.  Each 
branch  mutt  have  the  ability  in  curtail 
abuses  by  the  others. 

Onr  legislation  allows  Conrrcss  180 
days  to  promulgate  rcgtdations  i.msistcnt 


with  esisting  federal  law  and  to  admimtn 
those  laws  internally  IfrvJef  II.R.  M9. 
Conprcsx  wiuld  cstanb-h  >u  own  rcguta- 
duns  ctsaststenl  with  cxiaing  law  and  ad* 
minister  the  acl  itself.  Employees  would 
have  the  right  in  ..pncal  any  ilecuxon  to  the 
annn-priatc  (ederal  court. 

If  Congrets  failed  to  pan  regulations 
within  ISO  day*  of  enactment  n<  the  law 
Congress  would  come  under  the  regsrauon 
of  executive  branch  agencies.  The  legrvh 
don  covers  Members  of  Congress  and  Con- 
gresstonal  employees,  the  Capital  Police. 
the  Library  of  Congress,  the  General  Ac- 
counting omce.  and  all  other  legislative 
branch  agencies. 

Approaching  oar  colleagues  for  their 
support  ofll.R.  149haihr-cn»nilluminat- 
ma  experience  A  go  id  number  agree  with 
us  and  sign  right  up  Some  have  comtitu 
ihhliI  concerns,  or  simply  dn  not  agree 
Congress  should  have  to  live  by  these 
laws. 

The  moil  interesting  conversations 
hate  been  nidi  the  few  Merahcrs  who 
responded.  "I  couldn't  poss-Ny  comply 
with  those  lawt  —  they  are  much  too 


inn  nine  hot  argument  lor 
die  legnlauoo  we  could  And 

When  Ross  Perot  was  on  the 
General  Minors,  he  sought  u>< 
practice  of  allowing  high-level 
m  trade  m  thca  crmspany  cars  lor 
mv  irate  there  was  a  problem  wsd 
He  recommended  ex  ccuu  vex  take 
ro  the  li-cal  dralershtp  id  hate 


'VT.t,bibtiai»t-rnt-«ddml..tavctiB-n 
eyiwiopiirajhio-cralMeanTscxccuti.ct 
lie  waned  k>  expose  GM*>  executive*  u 
""'•~~~— — '-Tr-lriiniwniiinn 
the  opr.«iunu>[..OTrr«hand.in  the  dial- 
enaans  and  repair  shops,  what  ctuaomert 
"™  unsnaag.  reeling,  and  etrtrienrin. 

The  taxpayers,  in  a  sense,  are  oar  cus- 
wraerx.  And  Congress '  s  tctnamity  m  their 
needs  would  be  greatly  enhanced  by  max- 
■I  sure  we  Ire  by  the  sane  rales  they  do. 

We  need  to  rllial  ■■  the  di«Mc  oa«- 
dard.  lor  the  t—d  of  t  oorresj  and.  more 
unporiatstfy.  for  the  good  of  our  country 
Usngrcss  should  lite  by  the  taaac  lam 
everyone  rant  hat  n  lac  by 
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Make  Congress  Obey  Itself 


Congress  is  quick  to  impose  new  laws  on  hap- 
less states,  cities,  corporations  ana  just  plain  citi- 
zens. But  it  is  woerully  derelict  in  applying  those 
laws  to  itself  and  its  members. 

Laws  that  protect  racial  minorities  and  women 
against  discrimination  do  not  apply  equally  on 

Capitol  Hill.  The  same  inequity    

exists  in  legislation  on  work- 
place safety,  family  leave  and 
freedom  01  information. 

House  and  Senate  Repub- 
licans are  spearheading  ef- 
forts to  correct  this.  For  some, 
it's  a  tactic  to  weaken  civil 
rights  legislation,  by  forcing 
members  to  impose  it  on  them- 
selves. But  the  larger  point  re- 
mains: Congress  should  not 
live  in  a  world  apart. 

The  House  and  Senate  do 
have  rules  that  follow  the  gen- 
eral principles  of  the  laws 
from  which  they  exemot  them- 
selves, but  the  rules  are  en- 
cumberea  by  hurdles  that  re- 
duce their  impact.  An  employ- 
ee who  feels  mistreated  must 

first  go  through  the  House  or     

Senate  "fair  employment  practices"  office,  under 
:he  jurisdiction  01  the  notoriously  flabbv  Congres- 
sional ethics  committees.  Senate  empiovees  wno 
are  still  dissatisfied  do  have  the  ngnt  ot  aopeai  to 
Federal  court  —  a  potentially  strong  weapon  not 
available  to  House  employees. 

In  general,  ihe  House  does  worse  by  its  emoioy- 
ees  than  the  Senate  but  neither  enamoer  subiects 
itseif  to  the  same  regimen  as  the  laws  mat  apply  to 
private  businesses  Imposing  the  iaws  on  Congress 


Above  the  Law 

Congress  nas  exemotea  rtseit 
from  tne  loilowing: 

Americans  With  Disabilities  Act 
Age  Discrimination  Act 
C.vil  fiigntsActcf  1964 
Ethics  in  Government  Act  of  1978 
Famitv  ana  Meaicai  Leave  Act 
Freeaom  of  information  Act 
noecenaent  Counsel  Act 
National  Labor  Relations  Act 
National  Lacor  Siarcarcs  Act 
Prrvacv  Act 

Cccueationai  Safetv  ana  Heaim  Act 
^enacmtaticn  Ac: 
Scc:ai  Secumv  Ac: 
~.::e  iX  0:  :re  i-rar.er  Esucaticn  Act 


would  give  members  real  understanding  of  how 
their  legislation  actually  bites. 

Opponents  argue  that  this  would  violate  the 
constitutional  separation  of  powers,  by  putting 
memoers  of  Congress  under  the  thumb  of  the 
executive  agencies  that  administer  such  laws.  Pro- 
ponents respond  that  mem- 
bers' behavior  should  be  sub- 
ject to  executive  branch  scru- 
tiny, just  as  Congress  oversees 
the  executive.  To  resolve  this 
issue  one  bill  proposes  that 
Congress  rewrite  and  adminis- 
ter its  own  rules  to  coniorm 
with  the  laws  in  question. 

The  broadest  of  several 
bills  to  end  the  offending  ex- 
emptions is  offered  by  Repre- 
sentatives Christopher  Shays 
of  Connecticut  ana  Dick  Swett 
of  New  Hamosnire.  respective- 
ly a  Republican  and  a  Demo- 
crat, with  166  predominantly 
Repuolican  co-soonsors. 

In  the  Senate.  Reouolican 
Charles  Grassiey  of  Iowa  has 
pressed  the  same  point  for  sev- 

era!  years,  with  some  success 

in  maxins  laws  aoply  to  the  Senate  A  fellow  Reouo- 
lican. Don  Nickles  of  Oklahoma,  is  chief  sponsor  01  a 
broaa  bill  similar  to  the  Shavs-Swett  bill. 

The  two  Senators  are  also  memoers  of  a  small 
Senate  task  force  named  by  the  Democratic  and 
Repuolican  teaaershtp  last  fall  to  stuay  the  wnoie 
question.  But  in  the  six  months  of  its  existence  the 
task  force  nas  yet  to  meet.  Thai's  a  pretty  clear  sign 
of  leaoershio  indifference  —  and  yet  another  saa 
sign  of  Congress  coddling  itself. 
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Congress  of  tfje  ®mteo  States 

I^ouse  of  fcepresentattbes 
OUuffiington,  ©C  20515 

MAJOR  REFORM  PROPOSAL 
NEARS  MAJORITY  SUPPORT 

Dear  Colleague: 

New  Members  of  the  House  --  Democrats  and  Republicans  alike  -- 
included  ending  congressional  exemption  from  laws  as  part  of  their 
respective  reform  proposals.  As  activists  in  the  Congressional 
reform  and  revitalization  effort,  we  are  cosponsors  of  an  important 
piece  of  legislation  that  is  based  on  this  simple  principle  of 
fairness. 

HR  349,  the  Congressional  Accountability  Act,  introduced  on  a 
bi-partisan  basis  by  Rep.  Christopher  Shays  (R-CT)  and  Rep.  Dick 
Swett  (D-NH) ,  is  far-reaching  legislation  that  would  require 
Congress  to  enact  statutes  consistent  with  the  existing  federal  law 
and  apply  these  statutes  internally. 

HR  349  avoids  separation  of  powers  concerns  by  allowing 
Congress  to  promulgate  its  own  rules  and  regulations,  provided  they 
are  consistent  with  existing  law,  and  to  administer  the  regulations 
internally. 

Just  as  the  White  House  cannot  be  above  the  law  by  claiming 
executive  privilege.  Congress  cannot  be  above  the  laws  it  passes  by 
claiming  legislative  privilege.  We  firmly  believe  that  Congress 
will  regain  the  trust  of  the  American  people  and  make  better  laws 
once  it  is  required  to  live  under  the  statutory  requirements  it 
places  upon  the  Executive  Branch  and  private  sector. 

Already  200  Members  have  co-sponsored  this  landmark 
legislation.  We  urge  you  to  join  us  as  supporters.  Our  goal  is  to 
have  a  majority  of  the  Congress  on  record  as  co- sponsors  before 
Memorial  Day. 

If  you  have  not  already  done  so,  please  call  Joe  at  5-5206  or 
Michael  at  5-5541  to  get  additional  information  or  to  cosponsor  the 
Congressional  Accountability  Act. 


Sincerely, 


\ 


^-^ 


Fingerhut  Tillie  Fowler 

Member  of  Congress  ■.      Member  of  Congress 


iren  Shepherd  Peter  Torkildsen 

iember  of  Congress  Member  of  Congress 
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UNITED  WE  STAND  AMERICA  ,M 
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UNITED  WE  STAND  AMERICA 

The  First  National  Referendum  -  Government  Reform 

National  Results 

(Ballots  Processed  as  of  April  8. 1993:  1 .299.985) 

YES       Nfi      BLANK 
1       Do  you  believe  that  for  every  dollar  of  tax  increase  there  should  be  $2.00  in 

spending  cuts  with  the  savings  earmarked  for  deficit  and  debt  reduction?  97.4%    18%      0.8% 

2.  Should  the  President  present  an  overall  plan  including  spending  cuts,  spending 
increases,  and  tax  increases  and  present  the  net  result  of  the  overall  plan,  so  that 

the  people  can  know  the  net  result  before  paying  more  taxes?  99.1      0.5        0.4 

3.  Should  the  President  issue  a  quarterly,  audited  financial  report  to  the  people  so  we 
can  know  whether  or  not  the  results  of  the  debt  reduction  plan  are  being  achieved 

as  scheduled?  97.6      2.0        0.6 

4.  Do  you  want  a  Constitutional  Balanced  Amendment,  with  emergency  funding 

limited  exclusively  to  National  Defense?  93  2      5.3        1.3 

5.  Should  the  President  have  the  Line  Item  Veto  to  eliminate  waste?  97.4      1 .7        0.8 

6.  If  our  government  wants  the  American  people  to  pay  more  taxes,  should  it  provide 
leadership  by  example  -all  sacrifice  begins  at  the  top-  by  cutting  Congress'  and 
the  President's  salaries  by  ten  percent  and  reducing  their  retirement  plans  to  bring 

them  in  line  with  those  of  the  American  people?  98.3      1 .4        0.4 

7.  Should  Congress  agree  to  term  limits  that  would  automatically  take  effect  if  the 

specific  debt  reduction  time  table  is  not  achieved?  94.5      4.1         12 

8.  Should  Congress  and  officials  in  the  White  House  set  the  example  for  sacrifice  by 

eliminating  all  perks  and  special  privileges  currently  paid  by  taxpayers?  96.3      1 .4        0.4 

9.  Do  you  feel  past  international  trade  agreements  have  caused  loss  of  jobs  in  this 

country?  92.9      4.7        2.3 

1 0.  Should  we  eliminate  foreign  lobbyists  completely  -no  loopholes-  and  make  it  a 

criminal  offense?  95  2      3.7        1.0 

1 1 .  Should  we  dramatically  reduce  the  role  of  domestic  lobbyists  to  provide  only 

information -not  money  directly  or  indirectly?  98.6       0.8         0.4 

12.  Should  we  eliminate  political  action  committees  and  soft  money  contributions  to 

campaigns?  96  2      2.7        1.1 

13.  Should  laws  be  passed  to  eliminate  all  possibilities  of  special  interests  giving  huge 

sums  of  money  to  candidates?  96.7      0.9        0.4 

14.  Do  you  beaeve  that  Congress  shoutd  not  exclude  autf  from  IsojaSStton  a.  paeees 

fof  us  and  should  correct  this  discrepancy  immediately?  99.4      0.3        0.3 

15.  Should  major  new  programs  such  as  health  care  reform  be  first  presented  to  the 
American  people  in  detail,  and  then  tested  in  pilot  programs  to  prove  their  cost 

effectiveness  before  they  are  implemented  nationwide?  96  2      1 .2        0.6 

16.  Should  the  electoral  college  be  replaced  with  a  popular  vote  tor  the  Presidential 

election?  94.1      4.5        1.3 

17.  Was  this  TV  forum  worthwhile?  Do  you  wish  to  continue  participating  as  a  voting 

member  of  United  We  Stand  America?  96.7      0.9        2.3 
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Chart  17 


For  Each  Proposed  Reform, 
Do  You  Favor  or  Oppose  the  Proposal? 


Balanced  Budget  Amendment 
Elimination  of  Foreign  Lobbying 
Reduce  Role  of  Domestic  Lobbyists 
Eliminate  Political  Action  Committees 
No  Special  Interest  Campaign  Money 
Eliminate  Electoral  College 
Give  President  Line-Item  Veto 
Congress  Must  Comply  With  Own  Laws  | 


40%  60%  80% 

%  Who  Favor 


100% 


Chart  18 


Did  You  Watch  or  Listen  to  Any  Part 
or  Listen  To  Any  Part  of  The  Perot  Presentation 


Yes 


No 


0% 


19% 


81% 


20% 


40% 


60% 


80% 


100% 


Gordon  S.  Black  Corporation 
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June  8,  1993 


The  Honorable  Thomas  Foley 
Speaker  of  the  House 
U.S.  House  of  Representatives 
H-204  The  Capitol 
Washington,  D.C.   20515 

Dear  Mr.  Speaker: 

We  are  writing  to  respectfully  request  that  you  make 
ending  congressional  exemption  from  laws  a  top 
legislative  priority. 

As  members  actively  working  in  support  of  H.R.  349,  the 
Congressional  Accountability  Act,  we  feel  strongly  about 
the  need  to  take  action  in  this  area.   Our  legislation 
currently  has  more  than  225  cosponsors  and  we  expect  that 
number  to  increase. 

He  want  to  make  clear  that  it  is  not  our  intention  to  be 
demagogues  or  pursue  this  objective  at  the  expense  of  the 
institution.   At  the  same  time,  we  firmly  believe 
Congress  can  and  must  be  brought  in  compliance  with  the 
laws  it  passes  and,  furthermore,  that  this  can  be 
accomplished  in  a  responsible  fashion  that  respects  and 
preserves  the  Constitutional  integrity  of  the  Congress. 

We  are  in  the  process  of  drafting  legislation  which 
improves  upon  H.R.  349  by  specifically  outlining  a  system 
of  internal  application  and  enforcement  of  laws  from 
which  Congress  is  wholely  or  partially  exempt. 

Not  only  do  our  employees  deserve  the  protections  of 
these  statutes,  but  we  feel  Congress  will  write  better 
laws  when  it  is  required  to  live  under  the  same  laws  as 
the  Executive  Branch  and  private  sector. 

We  have  presented  our  proposal  to  the  Joint  Committee  on 
the  Organization  of  Congress,  but  do  not  feel  their 
deliberations  should  preclude  the  House  from  moving 
forward  in  committee  and  on  the  floor  with  legislation 
that  has  the  support  of  a  bipartisan  majority  of  members. 

We  encourage  you  to  meet  with  us  and  take  a  leadership 
role  in  this  effort.   As  members  of  Congress,  we  have 
taken  an  oath  to  uphold  the  Constitution.   We  also  have 
an  obligation  to  restore  faith  in  this  institution. 
Making  sure  we  operate  under  the  laws  we  impose  on  others 
is  an  important  step  in  this  effort. 
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Thank  you  for  your  consideration.   We  remain  available  to 
discuss  this  matter  further  with  you  at  any  time. 


Christopher  Shays 
Member  of  Congress 


Sartlett 
Member  of  Congress 


of  Congress 


Mann 
Member  of  Congress 

Paul  McHale 
Member  of  Congress 


Sincerely, 
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CONGRESS  OF  THE  UNITED  STATE 


10  Middle  Street.  I  lih  Floor 
Bridgeport.  CT  06604 
579-5870 
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June  8,  1993 


The  Honorable  John  Joseph  MoaJcley 

Chairman 

Committee  on  Rules 

H312  Capitol 

Washington,  D.C.   20003 

Dear  Joe: 

We  are  writing  to  request  that  the  Committee  on  Rules 
carefully  consider  the  subject  of  congressional  exemption 
from  laws.   As  sponsors  of  H.R.  349,  the  Congressional 
Accountability  Act,  we  feel  strongly  about  the  need  to 
put  an  end  to  this  practice. 

At  the  same  time,  we  recognize  legitimate  separation  of 
powers  concerns  exist,  and  that  it  is  important  to 
address  this  issue  in  a  responsible  fashion. 

Our  legislation  currently  has  225  cosponsors, 
demonstrating  the  broad  bipartisan  support  which  this 
effort  enjoys. 

As  members  of  Congress,  we  have  taken  an  oath  to  uphold 
the  Constitution.   But  we  also  have  an  obligation  to 
restore  faith  in  this  institution.   Requiring  Congress  to 
live  under  the  same  laws  it  imposes  on  the  Executive 
Branch  and  private  sector  will  not  only  improve  the  image 
of  the  institution,  it  will  also  provide  its  members  with 
the  opportunity  to  experience  first-hand  the  effects  of 
the  laws  they  pass.   Congress  will  write  better  laws  once 
it  is  required  to  live  under  them. 

At  this  time,  we  feel  requesting  committee  hearings  is 
the  most  responsible  course  to  pursue.   Through  the 
hearing  process,  we  can  identify  the  areas  of  concern 
with  this  issue  and  develop  a  process  for  applying  laws 
to  Congress  within  a  constitutional  framework. 

We  have  testified  before  the  Joint  Committee  on  the 
Organization  of  Congress  and  are  hopeful  it  will  include 
ending  exemption  from  laws  as  one  of  its  recommendations, 
but  we  do  not  feel  this  should  preclude  the  permanent 
House  committees  of  jurisdiction  from  holding  hearings. 
Since  the  recommendations  of  the  Joint  Committee  will  be 
referred  to  the  committees  of  jurisdiction  anyway,  we 
think  it  is  appropriate  to  proceed  with  hearings  at  this 
time. 
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Furthermore,  we  feel  the  broad  support  for  this 
legislation  demonstrates  the  need  for  Congress  to  move 
forward  in  ending  the  practice  of  exempting  itself  from 
laws  by  coming  into  compliance  with  all  laws  currently  in 
place  and  establishing  a  process  for  ensuring  coverage 
under  future  laws. 

We  are  hopeful  you  will  agree  with  our  view  of  the 
importance  of  this  matter  and  on  the  need  to  examine  it 
further. 

Thank  you  for  your  consideration. 


Member 


Shays 
of  Congress 


5Cfie-^a: 


Ros'CDja-'Bart  1  e  1 1 
"Member  of  Congress 


Mepbe^^f  /^ingress 


Jjfyfa* 


David  Mann 

Member  of  Congress 

Paul  McHale 
Member  of  Congress 
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Congressional  Accountability  Act 
Committees  of  Jurisdiction  for  H.R.  349 


Education  and  Labor 
Chairman  William  Ford 

*  Ranking  Member  William  Goodling 

Judiciary 

Chairman  Jack  Brooks 

*  Ranking  Member  Hamilton  Fish 

House  Administration 
Chairman  Charlie  Rose 

*  Ranking  Member  Bill  Thomas 

Government  Operations 
Chairman  John  Conyers 

*  Ranking  Member  Bill  Clinger 

Rules 

Chairman  Joe  Moakley 

*  Ranking  Member  Gerald  Solomon 

Ways  and  Means 

Chairman  Dan  Rostenkowski 

Ranking  Member  Bill  Archer 

*  Indicates  a  cosponsor  of  H.R.  349 
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Statement  Before  the  Joint  Coaaittee 
on  the  Organisation  of  Congress 

June  8,  1993 

Harold  H.  Bruff 

Rothschild  Research  Professor  of  Law 

George  Washington  University 

and 

Chair,  Congressional  Process  Coaaittee,  American  Bar  Association 

and 

David  C.  Frederick 

Attorney,  Shearman  fa  Sterling 

and 

Counsel,  Congressional  Process  Coaaittee,  American  Bar  Association 
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We  are  pleased  to  appear  before  the  Joint  Committee.  Our 
work  on  the  issues  being  considered  by  this  Committee  arises  from 
our  involvement  with  the  Congressional  Process  Committee  of  the 
American  Bar  Association,  which  is  studying  the  principles  for 
determining  under  what  circumstances  laws  of  general  applicability 
should  govern  operations  in  Congress,  among  other  issues.  The  ABA 
Committee  has  not  taken  any  positions  as  of  this  date,  and  thus  our 
testimony  does  not  represent  any  official  views  of  the  Committee  or 
the  ABA,  nor  of  Shearman  &  Sterling,  which  has  authorized  David 
Frederick's  work  on  a  pro  bono  basis  for  the  Committee. 

Our  testimony  will  address  several  broad  questions 
relating  to  the  topic  of  this  hearing.  First,  we  propose  to 
classify  Congress's  functions  and  to  categorize  the  types  of  laws 
that  seem  relevant  to  these  functions.  Next,  we  will  suggest  some 
general  principles  that  might  aid  Congress  in  determining  when  it 
should  extend  coverage  of  laws  to  congressional  operations  and  when 
it  should  be  exempt  from  coverage.  Third,  we  will  propose  some 
functional  considerations  that  might  shape  the  way  Congress  extends 
laws  of  general  applicability  to  itself.  And  finally,  we  will 
describe  some  general  procedural  issues  that  Congress  might  take 
into  account  in  reforming  the  internal  processes  for  handling 
complaints  and  alleged  violations  of  ethics  rules. 


223 

I.   Identifying  Congressional  Punctions  and  Applicable  Laws 

A.   Constitutional  Functions 

The  first  task  for  this  Committee  and  the  ABA  Committee 
is  to  identify  and  classify  in  a  structured  way  the  various 
functions  performed  by  Congress.  Such  a  classification  scheme  is 
likely  to  assist  in  informing  Congress  about  which  laws  should  be 
extended  to  cover  Congress ,  and  which  should  not . 

The  Constitution  prescribes  Congress's  core  functions: 
to  legislate,  to  impeach  and  convict  the  President  and  judges,  to 
propose  constitutional  amendments  or  the  convocation  of 
constitutional  conventions,  and,  in  the  case  of  the  Senate,  to 
advise  and  consent  to  the  nomination  of  ambassadors,  judges  and 
justices,  and  all  other  officers  of  the  United  States.  See  U.S. 
Const,  arts.  I,  II,  and  IV. 

At  a  second  level,  Congress  performs  functions  that  are 
not  described  in  the  constitutional  text  but  which  nevertheless 
take  on  a  "quasi- constitutional"  quality  because  they  are 
interrelated  with  core  congressional  constitutional  functions. 
These  include  conducting  investigations  and  inquiries  and 
overseeing  the  executive  branch  and  the  independent  agencies. 
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Third,  Congress  serves  the  Nation  by  publicizing  the 
existence  of  national  problems.  Although  this  function  is 
unquestionably  important,  it  does  not  appear  to  be  constitutionally 
required.  In  Hutchinson  v.  Proxmire.  443  U.S.  Ill  (1979),  the 
Supreme  Court  held  that  this  function  falls  outside  the  protections 
afforded  by  the  Speech  or  Debate  Clause.  See  U.S.  Const,  art  I, 
§6.  The  Hutchinson  Court  upheld  a  suit  against  Senator  William 
Proxmire,  who  allegedly  defamed  a  researcher  by  making  certain 
statements  in  the  course  of  awarding  him  a  "Golden  Fleece  of  the 
Month  Award."  The  Court  reasoned  that  the  speeches  and  news 
releases  containing  the  allegedly  defamatory  statements  were  not 
"'essential  to  the  deliberations  of  the  Senate'  and  neither  was 
part  of  the  deliberative  process."  443  U.S.  at  130. 

Fourth,  members  of  the  House  and  Senate  provide 
constituent  services,  typically  by  intervening  on  their 
constituents'  behalf  in  complaints  or  difficulties  they  are  having 
with  federal  agencies.  By  parity  of  reasoning,  such  services  are 
neither  mentioned  in  the  Constitution  nor  "essential  to  the 
deliberations"  of  the  House  or  Senate,  as  interpreted  by  the 
Supreme  Court  in  Hutchinson,  sujara.. 

Finally,  Congress  has  established  a  broad  range  of 
proprietary  activities,  in  which  its  actions  differ  little  from 
those  of  a  large  business,  a  federal  agency,  or  a  unit  of  local 
government.   These  activities  include  hiring  and  firing  employees 
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generally,  establishing  a  police  force,  and  providing  cafeteria  and 
custodial  services  for  employees. 

We  do  not  mean  for  this  list  to  be  exhaustive  --  these 
functions  were  all  that  occurred  to  us  in  preparing  for  this 
testimony.  Our  point  in  presenting  this  list  is  to  suggest  that  a 
systematic  approach  to  congressional  functions  will  provide  a  sense 
of  order  to  questions  involving  application  of  laws  generally  to 
Congress.  The  considerations  of  whether,  and  if  so,  how,  to  apply 
laws  to  Congress  will  vary  depending  on  the  extent  to  which  such 
application  interferes  with  congressional  functions.  On  the  one 
hand,  extension  of  laws  that  impede  Congress's  constitutional 
functions  at  the  very  least  would  be  unwise,  if  not 
constitutionally  defective.  On  the  other  hand,  if  extension  of  a 
law  affects  the  performance  of  Congress's  proprietary  functions,  it 
seems  to  us  that  this  interference  does  not  present  a  strong  reason 
to  exempt  Congress  from  coverage:  the  rest  of  the  country  has  to 
deal  with  this  law;  there  is  no  clear  reason  why  Congress  should 
not. 

B.   Constitutional  Limits  on  Self -Regulation 

Once  this  identification  of  congressional  functions  is 
accomplished,  it  will  be  much  easier  to  identify  the  absolute 
limits  imposed  by  the  Constitution  on  Congress's  self -regulation 
efforts.  In  other  words,  the  Constitution  constrains  certain  self- 
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policing  actions  that  Congress  might  enact.  These  limits  include 
not  being  able  to  expel  Members  who  meet  the  qualifications  set  out 
in  the  Constitution  (see  Powell  v.  McCormack.  395  U.S.  486,  548 
(1969)  (holding  that  "the  Constitution  does  not  vest  in  the 
Congress  a  discretionary  power  to  deny  membership  by  a  majority 
vote"  to  any  person,  duly  elected  by  his  constituents,  who  meets 
all  the  requirements  for  membership  expressly  prescribed  in  the 
Constitution)),  as  well  as  constraints  on  Congress's  ability  to 
impose  term  limits  on  itself. 

It  also  seems  clear  to  us  that  self -regulation  which 
impairs  Members'  performance  of  constitutional  duties  --  whether 
individually  targeted  or  imposed  across-the-board  --  would  raise 
constitutional  difficulties.  The  Speech  or  Debate  Clause,  U.S. 
Const.,  art.  I,  §  6,  has  been  interpreted  to  block  attempts  by 
executive  officials  to  use  certain  types  of  investigatory  methods 
against  legislators  and  to  insure  that  Members  are  not  "distracted 
from  or  hindered  in  the  performance  of  their  legislative  tasks  by 
being  called  into  court  to  defend  their  actions."  Powell.  395  U.S. 
at  505.  It  is  unclear  whether  these  protections  for  Members  might 
also  act  as  constraints  on  the  types  of  self -enforcement  mechanisms 
enacted  by  Congress.  In  any  event,  our  aim  is  not  to  suggest  all 
the  relevant  facets  of  these  constitutional  limitations  on 
Congress's  ability  to  engage  in  self -regulation,  but  to  suggest 
that  the  issue  is  worth  further  study  and  investigation  by  the 
Joint  Committee. 
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C.    Identifying  Applicable  Laws 

As  part  of  its  effort,  the  Joint  Committee  might  consider 
classifying  laws  that  apply  explicitly  to  Congress  and  those  that 
do  not.  Such  a  typology  might  break  down  by  "type"  of  law, 
including  labor  and  employment,  access  to  information,  occupational 
health  and  safety,  and  environmental.  (Other  types  of  laws  might 
also  be  pertinent.)  For  each  type,  the  Joint  Committee  might 
classify  these  laws  in  at  least  four  ways:  1)  those  that  presently 
apply  to  Congress  as  they  do  to  the  public;  2)  those  that  presently 
apply  to  Congress  as  they  do  to  the  federal  agencies;  3)  those  that 
apply  to  the  rest  of  government  but  do  not  cover  congressional 
operations;  and  4)  those  that  cover  some  components  or 
instrumentalities  of  Congress,  but  not  all  of  them.  Once  these 
general  classifications  are  made,  the  Joint  Committee  might  then 
consider  the  extent  to  which  differences  in  application  exist. 

These  descriptive  phases  will  greatly  aid  the  Joint  Committee 
and  Congress  generally  in  forming  normative  judgments  about  which 
laws  should  apply  to  Congress  and  the  extent  to  which  that  coverage 
should  be  the  same  or  different  from  the  public  and/or  the  federal 
agencies.  We  next  turn  to  some  of  the  general  considerations  that 
seem  relevant  in  extending  coverage  of  laws  to  Congress . 
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IX.    General  Considerations  in  Congress's  Decision  Whether  to 
Exempt  Itself  from  Legislation 

In  deciding  whether  Congress  should  exempt  itself  from 
legislation,  Members  might  begin  by  analyzing  what  congressional 
functions  are  affected  by  the  proposed  application  and  whether  the 
law  will  interfere  with  a  constitutional  function  or  otherwise 
impose  an  undue  burden  on  the  institution.  As  a  general  matter, 
the  farther  away  from  Congress's  core  constitutional  functions,  the 
greater  should  be  the  presumption  that  a  law  should  apply  also  to 
Congress . 

Such  a  presumption  is  likely  to  have  several  beneficial 
consequences.  Congress  has  faced  much  public  criticism  for  failing 
to  apply  laws  to  its  own  operations.  The  wider  the  coverage  of 
laws,  the  greater  the  positive  effect  on  its  public  standing.  A 
presumption  in  favor  of  applying  laws  generally  to  Congress  might 
also  have  institutional,  political  consequences.  One  motivating 
force  behind  term  limit  proposals  is  a  public  perception  that 
members  of  legislatures  (and  here  we  understand  this  perception  to 
apply  to  state  legislators  as  well  as  to  Congress)  are  presently 
"above  the  law."  Whatever  the  accuracy  of  this  perception,  a 
presumption  in  favor  of  applying  laws  generally  to  Congress  could 
mollify  the  term  limit  movement.  Moreover,  there  is  something  very 
salutary  about  Congress  setting  an  example  by  submitting  itself  to 
coverage  of  laws  that  govern  the  Nation  and  thus  sharing  in  the 
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sacrifices  made  by  the  public.  Such  sacrifices  are  also  likely  to 
raise  awareness  among  the  legislators  themselves  of  the  burdens  of 
laws  they  have  enacted.  To  the  extent  Senators  and  Representatives 
experience  the  burdens  of  laws  themselves,  they  may  take  a  second 
look  at  the  desirability  of  those  laws,  and  that  dynamic  is  likely 
to  be  healthy. 

Finally,  there  may  be  constitutional  implications  to  a 
decision  not  to  apply  a  law  to  Congress.  An  exemption  of  Congress 
from  a  law's  reach  may  create  pressures  for  a  cause  of  action  to  be 
implied  by  the  courts  anyway,  as  the  Supreme  Court  did  in  Davis  v. 
Passman.  442  U.S.  228  (1979)  .  In  that  case,  the  Court  held  that  a 
female  congressional  staffer  was  entitled  to  bring  a  claim  for 
backpay  and  damages  against  a  U.S.  Representative  for  allegedly 
terminating  her  employment  in  a  gender  discriminatory  manner.  The 
Court  held  that  a  cause  of  action  against  a  Member  could  be  implied 
from  the  Fifth  Amendment's  prohibition  on  illegal  discrimination, 
in  much  the  same  way  that  it  had  earlier  upheld  an  implied  cause  of 
action  against  federal  agents  who  violated  a  person's  Fourth 
Amendment  rights.  £££  Bivens  v.  Six  Unknown  Federal  Narcotics 
Agents .  403  U.S.  388  (1971) .  Where  Congress  itself  provides  an 
internal  administrative  remedy  for  an  alleged  violation,  the  courts 
are  far  less  likely  to  imply  a  constitutional  cause  of  action  in 
federal  court . 
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Although  these  reasons  may  generate  pressures  for 
Congress  to  apply  a  law  to  itself,  competing  considerations  may 
militate  against  such  application.  One  of  these  potential  harms  -- 
and  arguably  the  paramount  consideration  for  Congress's  decision  of 
whether  to  apply  a  law  to  itself  --  arises  when  application  of 
that  law  might  interfere  with  a  constitutional  prerogative  or  duty. 
It  will  be  easier  to  discern  the  existence  of  such  problems  if 
legislators  are  clear  about  which  of  their  functions  is  implicated. 
The  approach  we  suggested  in  Part  I  may  assist  the  Joint  Committee 
in  identifying  when  a  law  might  interfere  with  a  core 
constitutional  function. 

A  second  consideration  is  the  effect  that  applying  the 
law  will  have  on  a  legislator's  ability  to  retain  loyal,  partisan 
staff.  The  tension  between  a  Member's  need  for  loyal  staff  to 
perform  constitutional  functions  and  the  application  of  general 
laws  that  relate  to  employment  protections  will  pose  inherent 
difficulties  for  Senators  and  Representatives.  Even  laws  that  seem 
to  be  clear-cut  may  prove  very  difficult  to  apply  evenhandedly  to 
a  legislator's  staff.  Existing  statutes  that  address  employment 
practices,  for  example,  do  not  contemplate  legal  fact-finding  and 
analysis  of  partisan  loyalty. 

A  related  issue  is  the  extent  to  which  the  derivative 
immunity  of  congressional  aides  under  the  Speech  or  Debate  Clause 
serves  to  protect  such  staffers  from  the  application  of  laws.  Sfifi 
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Gravel  v.  United  States.  408  U.S.  606  (1972).  The  Court  in  Gravel 
held  that  a  "Member  and  his  aide  are  to  be  'treated  as  one,'"  for 
purposes  of  construing  the  privileges  under  the  Speech  or  Debate 
Clause.  408  U.S.  at  616  (citation  omitted).  This  case  involved 
the  legality  of  a  subpoena  that  had  been  issued  to  an  aide  of 
Senator  Mike  Gravel  of  Alaska  for  the  purpose  of  investigating 
possible  criminal  conduct  in  the  release  of  the  Pentagon  Papers. 
The  Court  held  that  the  privilege  afforded  by  "the  Speech  or  Debate 
Clause  applies  not  only  to  a  Member  but  also  to  his  aides  insofar 
as  the  conduct  of  the  latter  would  be  a  protected  legislative  act 
if  performed  by  the  Member  himself."  408  U.S.  at  618.  The  Court 
did  not  clarify,  however,  which  aides  enjoy  this  derivative 
immunity,  but  its  emphasis  on  that  aide's  assistance  in  the 
performance  of  legislative  acts  suggests  the  need  for  the  type  of 
function-based  approach  we  have  offered. 

In  sum,  although  we  believe  a  general  presumption  of 
application  of  laws  to  cover  Congress  should  govern,  competing 
considerations  may  warrant  exemptions.  These  considerations  may 
justify  complete  or  partial  exemptions  and  may  significantly  alter 
the  manner  in  which  the  House  and  Senate  apply  laws  to  their 
operations,  a  topic  to  which  we  now  turn. 
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III.   Practical  Considerations  in  Deciding  How  to  Apply  Laws  to 
Congress 

Once  Congress  has  decided  in  principle  that  a  law  should 
apply  to  itself  in  some  manner,  it  is  likely  to  face  questions  of 
a  more  functional  type.  These  questions  include:  1)  What  factors 
should  Congress  consider  in  defining  the  relevant  entity  that  is  to 
be  covered  by  the  law?  2)  Should  Congress  define  application  by 
functions  or  kinds  of  persons  or  in  some  other  manner?  3)  How 
should  such  principles  of  general  applicability  be  drafted  to  apply 
to  Congress?  4)  What  special  considerations  bear  on  Congress's 
creation  of  a  separate  "administrative  law"  for  itself?  and  5)  To 
what  extent  should  the  federal  courts  be  involved  in  the 
adjudicatory  process  for  dispute  resolution?  These  questions  raise 
more  practical  concerns  that  the  Joint  Committee  will  confront. 

A.   Defining  the  Congressional  Entity 

The  first  issue,  as  suggested  by  some  of  the  previous 
discussion  about  constitutional  duties  and  prerogatives,  is  how  to 
define  the  entity  or  entities  under  the  umbrella  term  "Congress"  to 
which  a  law  under  consideration  shall  apply.  Characteristics 
include  the  size  of  the  office  to  be  covered  and  the  types  of 
functions  it  performs.  Of  the  latter,  the  Joint  Committee  might 
focus  on  the  entity's  performance  of  the  kinds  of  functions 
highlighted  in  Part  I,  i.e. .  legislative  versus  proprietary. 
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Many  of  the  laws  that  seem  appropriate  to  apply  to 
Congress  contain  exemptions  for  businesses  of  a  certain  size.  In 
the  Family  and  Medical  Leave  Act  of  1993,  for  example,  the  term 
"employer"  is  defined  as  "any  person  engaged  in  commerce  or  in  any 
industry  or  activity  affecting  commerce  who  employs  50  or  more 
employees  for  each  working  day  during  each  of  20  or  more  calendar 
workweeks  in  the  current  or  preceding  calendar  year."  Pub.  L.  103- 
3,  §  101  (4)  (A)  (i)  .  Although  this  numerical  limit  does  not  appear 
to  apply  to  employing  offices  in  Congress,  see  §§  501-502,  there 
may  be  considerations  relating  to  the  size  of  congressional 
instrumentalities  that  warrant  inclusion  of  exemptions,  if  not  in 
the  Family  and  Medical  Leave  Act,  perhaps  in  other  legislation. 

Many  laws  contain  exemptions  from  coverage  for  certain 
kinds  of  businesses,  persons,  or  governmental  entities.  Some  of 
these  exemptions,  though  technical,  will  be  suggestive  of  concerns 
that  Congress  might  consider  when  defining  the  congressional 
instrumentality  to  be  covered  by  the  law. 

B.   Coverage  bv  Functions  or  Personnel 

Instead  of  focusing  on  the  congressional  instrumentality, 
the  Joint  Committee  might  approach  the  question  of  applicability  of 
laws  by  focusing  on  the  functions  performed  by  individuals.  A 
legislative  aide  or  counsel  to  a  committee,  for  example,  performs 
duties  that  are  unique  insofar  as  they  relate  to  legislative  acts 
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or  other  core  constitutional  functions.  But  to  the  extent  that 
their  actions  are  unrelated  to  these  core  functions,  employees  of 
Congress  perform  functions  like  those  in  business  or  other 
governmental  entities.  This  is  especially  true  of  the  Capitol 
police,  the  workers  in  the  Architect  of  the  Capitol's  office,  and 
the  librarians  at  the  Library  of  Congress.  Counterparts  in  the 
private  sector  to  these  employees  are  far  easier  to  find. 
Accordingly,  it  may  make  sense  to  apply  laws  to  some  functions 
performed  by  congressional  employees  but  not  to  other  duties. 

A  law  designed  to  improve  the  efficiency  of  governmental 
operations  that  calls  for  audits  of  different  governmental 
entities,  for  example,  might  be  an  appropriate  and  desirable  idea 
for  certain  congressional  instrumentalities,  such  as  the  Architect 
of  the  Capitol,  the  General  Accounting  Office,  and  the  Library  of 
Congress.  Similarly,  the  Roth  Bill  (S.20),  which  was  passed  in  the 
Senate  on  October  1,  1992,  called  for  the  development  of  annual 
performance  plans  in  federal  agencies.  Performance  audits  might  be 
appropriate  and  desirable  for  certain  offices  and  for  certain 
functions  performed  by  congressional  employees,  but  they  may  be 
unsuited  to  other  offices  or  other  staff  functions. 

Along  similar  lines,  the  Joint  Committee  might  consider 
the  ways  in  which  Congress  is  similar  to  and  different  from  other 
federal  agencies  to  which  laws  apply.  These  similarities  and 
differences   will   sometimes   be   personnel -related,   sometimes 
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function- related.  But  they  nevertheless  will  serve  as  a  useful 
prism  through  which  to  view  the  advisability  of  exempting  or 
extending  coverage  of  a  law  to  Congress. 

C.   The  Form  of  Application 

Another  practical  concern  is  the  method  for  applying  laws 
to  Congress.  In  our  view,  the  form  of  application  may  also  have 
implications.  Because  public  perceptions  do  matter,  and  Congress 
should  arguably  be  especially  conscious  of  setting  an  example  for 
the  Nation,  the  overriding  concern  would  seem  to  be  to  apply  the 
underlying  substance  of  the  legislation  even  if  it  is  inappropriate 
to  adopt  all  of  a  statute's  provisions  for  congressional 
operations.  As  the  following  illustrations  indicate,  Congress 
already  extends  coverage  of  some  laws  to  itself,  although  such 
coverage  tends  not  to  be  widely  known. 

In  the  Civil  Rights  Act  of  1991  and  the  Family  and 
Medical  Leave  Act  of  1993,  Congress  enacted  explicit  provisions 
applying  these  laws  to  itself.  See  Civil  Rights  Act  of  1991,  Pub. 
L.  No.  102-166,  105  Stat.  1071;  Family  and  Medical  Leave  Act  of 
1993,  Pub.  L.  No.  103-3,  107  Stat.  6.  At  first  glance,  the 
provisions  applying  these  principles  appear  to  be  precise;  closer 
scrutiny  reveals  some  uncertainties  in  the  scope  of  the  application 
that  may  or  may  not  have  been  intended.  Our  purpose  in 
highlighting  these  points  is  not  to  cast  any  substantive  judgment 
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on  the  decisions  Congress  made,  but  to  suggest  to  the  Joint 
Committee  how  the  form  of  the  application  may  be  an  issue  worth 
further  study  and  consideration. 

In  the  Family  Leave  Act,  for  instance,  the  House  version 
seems  to  apply  to  everyone  who  works  in  the  House  of 
Representatives  because  the  statutory  language  refers  to  "any 
employee  in  any  employment  position  and  any  employing  authority." 
Family  and  Medical  Leave  Act,  §  502(a).  An  "employing  authority," 
however,  is  a  term  of  art  in  operations  of  the  House,  and  according 
to  the  Congressional  Research  Service,  that  term  does  not  encompass 
all  employees.  See  Leslie  Gladstone,  "Congressional  Offices  of 
Fair  Employment  Practices:  Summary  of  Authorizing  Legislation  and 
Side-by-Side  Comparison,"  C.R.S.  Report,  July  22,  1992,  p.  3. 
Thus,  even  though  the  House  seemed  to  extend  coverage  of  the  Family 
Leave  Act  to  all  of  its  employees,  in  fact  some  workers  are  not 
covered  because  of  the  use  of  this  definition. 

In  the  1991  Civil  Rights  Act,  the  Senate  specifically 
adopted  anti- discrimination  measures  "within  the  meaning  of"  42 
U.S.C.  §  2000e-16,  29  U.S.C.  S  633a,  29  U.S.C.  S  791,  and  42  U.S.C. 
§  12112-14.  Sfifi  Pub.  L.  No.  102-166,  §  302.  It  is  unclear  what 
this  phrase  means,  and  vagueness  of  this  type  tends  to  hurt  both 
complainants  and  respondents  of  alleged  violations  because  no  one 
can  predict  with  any  precision  the  scope  of  the  applicable  rules. 
Moreover,  despite  much  debate  about  the  "disparate  impact  test"  in 
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private  sector  employment  decisions,  we  would  note  that  the 
formulation  adopted  by  the  Senate  did  not  directly  apply  the  anti- 
discriminatory  employment  practices  provision  of  42  U.S.C.  §  2000e- 
2  under  which  the  disparate  impact  doctrine  arose.  It  may  be  that 
use  of  the  phrase  "within  the  meaning  of"  has  the  effect  of 
importing  into  the  administrative  law  of  the  Senate  those  judicial 
doctrines  developed  for  other  contexts,  but  if  so,  the  statutory 
text  does  not  clearly  express  such  intent.  Again,  these  decisions 
may  have  been  intended;  we  merely  highlight  some  of  the  issues  and 
implications  for  the  Joint  Committee  to  consider. 

Rather  than  attempt  a  careful  parsing  of  these  statutes 
to  determine  which  parts  apply  to  Congress  and  which  do  not  (and 
thereby  exposing  "glitches"  in  coverage  that  may  prove  unintended 
or  politically  embarrassing) ,  one  alternative  might  be  to  omit 
separate  sections  in  substantive  legislation  that  express  the 
application  to  Congress  and  to  add  instead  more  general  language  to 
the  effect  that  Congress  will  adopt  internal  rules  to  apply  the 
foregoing  principles  to  itself.  A  change  in  rules  is  far  simpler 
than  enactment  of  a  statute,  and  the  latter  can  also  be  problematic 
if  the  President  vetoes  it. 

A  more  general  phrasing  would  also  allow  the  internal 
administrative  law  mechanisms  of  the  House  and  Senate  to  conform 
the  general  principles  Congress  has  adopted  to  the  unique  features 
of  each  body.    By  more  specifically  referencing  statutory 
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provisions,  Congress  expresses  some  intent  to  adopt  the  doctrines 
that  are  developed  in  federal  court  litigation.  A  legitimate 
question  is  whether  Congress  intends  for  those  judicial  decisions 
to  guide  the  procedures  as  they  evolve  administratively  in 
Congress.  The  Senate's  use  of  the  "within  the  meaning  of"  language 
in  the  1991  Civil  Rights  Act  makes  clear  the  need  for  Congress  to 
recognize  this  issue.  There  are  arguments  pro  and  con  why  federal 
court  doctrines  should  guide  Congress's  application  of  laws  to 
itself.  One  advantage  is  that  court  cases  are  neutrally  generated 
by  disinterested  entities.  Another  is  that  the  agencies  and  public 
are  governed  by  federal  court  doctrines,  thus  making  all  of  us 
subject  to  the  same  rules.  A  disadvantage  is  that  federal  court 
cases  arise  outside  the  special  context  of  Congress.  Institutional 
differences,  therefore,  may  lead  to  the  development  of 
inappropriate  rules. 

D-   A  Special  Congressional  "Administrative  Law" 

Next,  the  Joint  Committee  might  consider  what  issues 
arise  in  the  creation  of  a  special  "administrative  law"  for 
Congress.  Surely  one  of  the  most  important  is  how  to  make  internal 
rules  and  principles  simple  and  accessible.  Legislators  and 
members  of  the  public  alike  will  want  to  understand  these  rules. 
At  present  it  is  very  difficult  to  determine  which  rules  apply  to 
Senators  and  Representatives  and  their  staffs  and  which  do  not.  As 
part  of  its  effort  to  revamp  existing  procedures,  Congress  might 

17 


239 


consider  codifying  the  rules  that  presently  apply  to  itself  and 
simplifying  and  centralizing  the  procedures  for  resolving  disputes 
and  grievances  over  those  rules.  In  this  respect  the  House  Ethics 
Manual  is  a  good  model :  it  sets  out  the  governing  rules  and 
procedures  for  ethics  in  one  volume.  Centralizing  the  rules  that 
govern  employer -employee  relations,  public  access  to  information, 
and  occupational  health  and  safety  would  also  seem  desirable. 

In  codifying  these  rules,  the  differences  between  House 
and  Senate  practice  and  procedure  will  readily  emerge.  One  issue 
the  Joint  Committee  is  well -placed  to  consider  is  whether  the  needs 
of  bi- cameralism  justify  those  differences  in  practice  between  the 
two  bodies.  If  the  Joint  Committee  concludes  that  such  differences 
are  justified,  it  should  articulate  those  reasons  for  the  public. 
Absent  sound  reasons  for  differences  in  practice  between  the  two 
bodies,  the  House  and  Senate  should  develop  more  uniform  rules. 
Creation  of  a  permanent  Joint  Committee  with  jurisdiction  to  advise 
Congress  on  these  issues  and  to  oversee  the  administrative 
enforcement  mechanisms  might  be  desirable. 

Simplicity  in  setting  out  the  governing  rules  will  also 
breed  greater  public  awareness  of  what  principles  govern 
congressional  behavior  and  inspire  greater  respect  for  Congress  as 
an  institution.  Senators  and  Representatives  should  rightly  be 
concerned  with  knowing  what  rules  do  and  do  not  apply  to 
themselves.   The  public  is  likely  to  have  little  sympathy  with 
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claims  by  a  legislator  of  "ignorance  of  the  law"  since  it  has  to 
contend  with  the  United  States  Code  and  the  Code  of  Federal 
Regulations. 

Moreover,  Congress  should  take  opportunities  --  like  the 
one  presented  by  these  hearings  -  -  to  highlight  publicly  those 
aspects  of  self -regulation  that  are  already  in  place.  Publicizing 
existing  procedures  by  itself  is  no  substitute  for  true  reform,  but 
nor  is  it  an  unnecessary  part  of  the  process  of  educating  the 
public  about  the  issues  at  stake  and  the  special  institutional 
features  of  Congress  that  need  to  be  addressed.  A  visible 
organizational  structure  would  increase  awareness  of  steps  being 
taken  by  Congress  to  extend  coverage  of  laws  to  itself. 

E.   Federal  Court  Litigation  Involving  Congress 

The  above  considerations  assume  the  general  desirability 
of  congressional  self -regulation.  A  different  cluster  of  issues 
arise  if  Congress  extends  a  role  for  the  federal  courts  in 
adjudicating  disputes  involving  Members.  We  believe  that  federal 
court  litigation  is  generally  undesirable  for  disputes  involving 
Representatives  or  Senators,  a  viewpoint  many  of  you  may  share.  It 
may  nevertheless  be  helpful  if  we  spell  out  some  of  the 
implications  of  Members  litigating  in  federal  court. 

One  practical  barrier  to  suits  involving  Members  is  the 
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question  of  legislator  standing.  Under  this  doctrine,  legislators 
can  bring  suits  in  at  least  four  circumstances:  1)  as  an  advocate 
of  traditional  interests  connected  with  legislative  activities; 
2)  as  a  representative  of  constituents;  3)  as  an  officially 
designated  representative  of  the  legislative  body;  and  4)  as  a 
vindicator  of  personal  rights.  See  L.  Tribe,  American 
Constitutional  Law  150  (2d  ed.  1988) .  The  courts  may  well  uphold 
the  standing  of  legislators  to  sue  in  other  circumstances,  but  the 
uncertainties  associated  with  the  doctrine  stand  as  a  practical 
hurdle  for  legislators  in  federal  court  litigation. 

In  general,  the  Supreme  Court's  recent  decision  in  Nixon 
v.  United  States  appears  to  give  a  broad  scope  to  Congress's  power 
to  police  itself.  The  Court  in  that  case  ruled  that  a  challenge  to 
the  Senate's  power  to  "try"  an  impeachment  of  a  federal  judge  was 
non- justiciable.  Nixon  v.  United  States.  113  S.  Ct.  732  (1993). 
It  is,  of  course,  difficult  to  predict  how  the  Supreme  Court  would 
treat  a  case  brought  by  a  Senator  or  Representative  (were  the  House 
to  adopt  federal  court  review  mechanisms)  challenging  congressional 
policing  procedures  that  authorized  review  by  federal  courts,  given 
that  different  parts  of  the  constitutional  text  are  implicated.  It 
is  clear  that  the  constitutional  questions  are  weighty,  and  the 
resolution  of  them  difficult  to  predict. 

Aside  from  these  constitutional  considerations,  there  are 
more  practical  concerns  with  federal  court  litigation  involving 
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legislators  and  congressional  entities.  These  include  the 
questions  of  sanctions  and  remedies  imposed  against  Members,  as 
well  as  the  substantial  costs  and  delays  inherent  in  federal  court 
litigation.  Speedy  resolution  is  particularly  desirable  for 
legislators  because  of  the  public  attention  that  accompanies 
litigious  disputes  involving  them. 

In  sum,  we  believe  it  possible  and  desirable  for  Congress 
to  devise  internal  procedures  that  enable  it  to  incorporate  the 
substance  of  laws  of  general  applicability  without  subjecting 
itself  to  federal  court  litigation  to  enforce  those  principles. 
Given  the  existence  of  such  separate  House  and  Senate  procedures 
for  a  variety  of  grievances,  Congress  already  seems  headed  in  this 
direction  in  crafting  internal  dispute  resolution  procedures. 

IV.   Description  of  Procedural  Reforms  that  Might  be  Considered 

A.    A  CentiralizPd  Administrative  Office  for  Congress 

In  developing  an  administrative  grievance  process,  a 
preliminary  issue  is  whether  to  create  centralized  offices  in  the 
House  and  Senate  for  receiving  complaints.  In  our  view,  such 
administrative  offices  are  desirable  because  they  would  serve  to 
filter  out  frivolous  or  overtly  partisan  complaints  and  to  channel 
possibly  meritorious  ones  for  decision  by  the  appropriate  forum 
within  each  body.   One  possibility  would  be  to  vest  this  office 
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with  the  authority  to  refer  complaints  to  the  appropriate  forum  for 
resolution.  This  idea  assumes  that  different  bodies  will  determine 
the  validity  of  complaints  across  the  broad  range  of  issues 
Congress  applies  to  itself.  Such  an  office  might  also  refer 
potential  ethics  charges  to  a  separate  preliminary  ethics  body  that 
would  investigate  and  take  appropriate  further  action. 

Moreover,  an  administrative  office  that  develops 
expertise  across  the  spectrum  of  issue  clusters  would  be  well- 
equipped  to  determine  the  appropriate  forum  when  several,  seemingly 
disparate  claims  are  "joined."  Investigation  of  a  series  of 
complaints  about  hiring  practices,  for  instance,  may  give  rise  to 
more  serious  charges.  Because  experience  has  shown  that  partisan 
considerations  can  convert  technical  election  matters  into  ethics 
charges  at  election  time,  an  administrative  office  to  filter  those 
charges  would  seem  desirable. 

Finally,  Congress  benefits  when  it  establishes  mechanisms 
that  minimize  partisanship  in  the  day-to-day  running  of  the 
institution.  A  centralized  administrative  clearinghouse  might  aid 
in  that  process  by  quashing  overly  partisan  charges  and 
scrupulously  investigating  meritorious  ones. 
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B.   Separation  of  Functions  between Administrative and 

Adjudicative  Bodies 

As  the  foregoing  suggests,  we  see  the  principal  function 
of  an  administrative  office  as  receiving  and  investigating 
complaints.  The  next  procedural  issue  is  whether  the  same  body 
ought  to  adjudicate  those  charges.  The  House  has  already  adopted 
a  bifurcated  system  for  ethics  complaints  and  some  Members  of  the 
House  have  expressed  interest  in  giving  that  process  a  chance  to 
work.  See  "Ethics  Process:  Testimony  of  Hon.  Louis  Stokes,  Hon. 
James  Hansen,  and  a  Panel  of  Academic  Experts,"  Hearing  Before  the 
Joint  Comm.  on  the  Organization  of  Congress,  103rd  Cong.,  1st  Sess. 
3-4  (1993)  (testimony  of  Representative  Louis  Stokes);  id.  at  7 
(testimony  of  Representative  James  Hansen) .  A  separation  of 
functions  between  those  that  are  investigative  or  advocacy  related 
and  those  that  are  adjudicative  is  also  well  known  in 
administrative  law.  The  extensive  record  of  federal  administrative 
experience  suggests  the  advantages  of  dividing  these  roles. 

A  bifurcated  stream  of  responsibilities  aids  in 
establishing  public  confidence  in  the  process  and  insuring  a  sense 
of  fairness  for  the  parties  involved.  Separation  of  functions  also 
increases  institutional  flexibility,  because  Congress  can  use 
outsiders,  if  it  chooses,  to  screen  complaints.  The  costs  of 
bifurcation  are  the  inefficiencies  associated  with  duplicative 
effort,  but  these  costs  may  well  be  worth  it,  because  of  the 
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substantial  time  savings  for  Members. 

C.    Makeup  of  the  Administrative  and  Adjudicative  Bodies 

The  makeup  of  the  administrative  and  adjudicative  arms  is 
an  issue  that  has  been  much  discussed  in  the  context  of  ethics 
charges.  As  the  Joint  Committee's  consideration  of  these  issues 
continues,  further  dialogue  would  seem  desirable  as  Congress 
decides  whether  to  have  former  Senators  and  Representatives  serve 
on  the  panels,  and  if  so,  what  proportion  of  the  relevant  bodies 
they  should  compose.  The  same  considerations  also  apply  to  service 
by  retired  federal  judges  and  present  congressional  staffers.  The 
number  of  these  "non- Member"  personnel  and  the  roles  they  are  to 
play  are  two  issues  meriting  further  study. 

For  non-ethics  matters  --  especially  those  that  involve 
remedies  or  sanctions  against  non-Members  --it  may  be  possible  to 
staff  administrative  and  adjudicative  functions  with  ex- 
congressional  aides  and  administrative  law  judges.  If  Congress 
decides  to  seek  the  assistance  of  non-Members  in  this  process,  it 
might  also  consider  whether  to  compensate  them  for  their  time.  The 
demands  and  stresses  of  these  responsibilities  are  likely  to  be 
significant,  and  although  soliciting  EE2  bono  help  is  an  option,  it 
might  be  appropriate  to  remunerate  people  for  this  kind  of  public 
service.  Much  will  depend  on  what  type  of  structure  is  created. 
An  ad  hoc  system  is  likely  to  attract  offers  of  pro  bono 
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assistance;  a  more  permanent  structure  is  likely  to  cost  more,  but 
to  develop  more  expertise  and  consistency  of  decisions. 

D.    Mediation  and  Alternate  Dispute  Resolution 

In  some  of  the  existing  procedures,  the  House  and  Senate 
have  provided  for  counseling  and  mediation  prior  to  the  filing  of 
a  formal  complaint  and  the  institution  of  a  hearing.  The  statute 
authorizing  establishment  of  the  Office  of  Senate  Fair  Employment 
Practices,  for  example,  contains  such  provisions  for  discriminatory 
practices.  A  study  of  that  Office's  alternate  dispute  resolution 
mechanisms  in  practice  would  seem  desirable.  Similarly,  the 
Administrative  Conference  of  the  United  States,  and  such  agencies 
as  the  Equal  Employment  Opportunity  Commission,  have  extensive 
experience  on  these  issues  that  may  prove  valuable.  The  Joint 
Committee  might  consider  recommending  such  alternate  dispute 
resolution  mechanisms  as  the  norm  in  generalized  law  complaints. 

E.    Discovery  and  Due  Process  Concerns 

Another  process  issue  involves  the  procedural  rights  to 
be  afforded  to  parties.  These  will  run  the  gamut  from  discovery 
rights  to  full-fledged  due  process  concerns.  Bifurcating  the 
processes  by  establishing  separate  investigative  and  adjudicative 
bodies  will  help  in  this  regard.  Other  rights,  such  as  confronting 
the  complaining  witness,  are  imbedded  in  our  basic  notions  of 
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justice  and  should  be  taken  into  account  in  the  formulation  of 
procedures.  Moreover,  particularized  complaints  may  require 
particularized  procedures.  It  is  conceivable  that  within  a  single 
overall  institutional  structure  a  number  of  processes  geared  toward 
different  issues  might  be  established.  Special  consideration  of 
procedural  rights  in  such  areas  as  sexual  harassment,  to  name  one, 
should  also  be  considered. 

F.   Secrecy  and  Speed  of  the  Proceedings 

Because  of  the  highly  public  nature  of  Congress,  there 
will  be  an  inherent  tension  between  making  the  proceedings  public 
and  keeping  them  secret  where  necessary  to  protect  the  rights  of 
the  accused.  One  provision  Congress  might  consider  is  requiring 
the  administrative/investigative  office  to  keep  its  actions  secret 
for  certain  kinds  of  complaints  so  that  an  assessment  of  the 
feasibility  of  a  case  can  be  made  outside  of  the  public  spotlight. 
Our  discussion  tends  to  assume  that  most  of  this  process  is 
adversarial,  prosecutorial,  and  punitive.  Most  of  these  issues  in 
fact  will  be  routine  matters,  and  the  structure  and  process  will 
need  to  accommodate  the  full  range  of  problems,  from  the  ordinary 
to  the  exceptional. 

Because  of  the  great  publicity  that  may  attend 
investigations  involving  Members,  the  need  for  speedy  adjudication 
will  be  a  necessary  concomitant  to  how  the  issue  of  secrecy  is 
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handled.   Informal  processes  that  are  designed  to  be  speedy  would 
seem  desirable. 

6.    Process  of  Appeals 

Congress  will  have  to  consider  whether  it  wishes  to  enact 
some  internal  appellate  procedure,  appeals  to  federal  courts,  or  no 
appeals  at  all.  At  present,  the  House  and  the  Senate  have  gone  in 
opposite  directions  on  this  issue,  with  the  Office  of  Senate  Fair 
Employment  Practices  providing  for  judicial  review,  see  2  U.S.C.  § 
1209  (Government  Employee  Rights  Act  of  1991,  §  309)  ,  and  the  House 
procedures  not  providing  a  mechanism  for  judicial  review.  See 
House  Office  of  Fair  Employment  Practices,  House  Rule  LI.  See 
generally  Gladstone,  "Congressional  Offices  of  Fair  Employment 
Practices,"  SUDXA,    P-  16. 

H.    Sanctions  and  Remedies 

For  ethics  questions,  public  disclosure  of  findings  is 
likely  to  be  a  substantial  sanction  in  and  of  itself.  The  terms 
used  to  denote  certain  punishments,  "reprimand  and  censure,  "  do  not 
appear  to  us  to  have  any  real  practical  differences.  The  House  and 
Senate  might  consider  simplifying  the  nomenclature  they  use.  The 
traditions  that  have  developed  in  the  House  and  Senate  regarding 
these  punishments  are  not  always  clear  to  the  public.  To  the 
extent  these  traditions  influence  how  Congress  regulates  itself,  we 
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would  urge  Members  to  educate  the  public  about  them. 

For  many  violations,  adverse  publicity  will  certainly 
serve  to  punish  the  legislator  or  officer  who  committed  the 
violation,  but  that  punishment  frequently  will  be  insufficient  as 
a  remedy  to  the  complainant.  Analogies  to  other  federal  government 
entities  are  relevant  to  the  extent  they  contemplate  backpay, 
monetary  damages,  and  injunctive  relief.  The  Joint  Committee  might 
profit  from  studying  the  experiences  of  administrative  agencies  in 
treating  the  question  of  remedies  for  law  violations  by  their  own 
officials. 

V.    Conclusions 

The  determination  by  the  House  and  Senate  of  whether  to 
extend  the  coverage  of  laws  of  general  applicability  to  internal 
congressional  operations  involves  a  weighing  of  numerous  factors. 
We  have  attempted  in  our  testimony  to  sketch  some  of  the 
considerations  we  believe  might  assist  the  Joint  Committee  in  its 
deliberations  on  these  issues.  The  ABA  Committee  will  continue  its 
work  in  looking  into  these  issues;  we  hope  to  maintain  our  dialogue 
with  you. 
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Mr.  Chairman,  Members  of  the  Committee,  I'm  honored  to  be  here. 

In  recent  years,  there  has  been  considerable  discussion  about  proposals  to  bring  the 
Congress  under  the  federal  anti-discrimination  laws  and  other  statutes  that  regulate 
the  employment  relationship.  Confining  my  remarks  to  the  legal  issues  raised  by 
such  proposals,  I  will  assume  that  the  Committee  wants  to  know  whether 
congressional  employees  can  be  given  the  same  statutory  rights  enjoyed  by  those 
who  work  in  the  executive  agencies,  such  as  the  right  to  bring  an  action  in  court 
for  racial  discrimination  or  sexual  harassment.  The  short  answer  is  "Yes." 
Congressional  employees  can  be  given  these  rights  without  violating  any  principle 
of  constitutional  law  recognized  in  the  Supreme  Court's  decisions  on  the  separation 
of  powers. 

There  is  no  case  law  directly  on  point,  nor  could  there  be,  since  Congress  has 
been  scrupulous  in  exempting  itself  from  laws  that  could  generate  a  test  case. 
There  is  one  important  exception  to  this  generalization.  Beginning  with  Title  VII 
of  the  Civil  Rights  Act  in  1972,  several  anti-discrimination  statutes  have  been 
extended  to  cover  congressional  employees  who  are  in  the  competitive  service  or 
who  work  for  the  Library  of  Congress.   A  variety  of  mechanisms  have  been  used 
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for  administrative  enforcement,  but  de  novo  review  in  the  federal  courts  has 
always  been  available  on  the  same  terms  as  to  other  federal  workers.  So  far  as  I 
know,  the  constitutionality  of  this  application  of  the  law  has  never  been  chal- 
lenged. 

The  extension  of  Title  VII  and  other  employment  laws  to  the  remaining  employees 
would  not  be  quite  so  manifestly  unchallengeable,  but  such  a  statute  would  almost 
certainly  be  upheld  by  the  Supreme  Court. 

Only  one  constitutional  provision  is  directly  relevant  to  the  issue  --  namely,  the 
Speech  or  Debate  Clause,  which  provides  that  "for  any  Speech  or  Debate  in  either 
House,  [the  Senators  and  Representatives]  shall  not  be  questioned  in  any  other 
Place."1  The  language  of  this  constitutional  provision  is  very  generous  in  the 
protection  it  grants:  it  offers  protection  not  merely  from  punishment,  or  from 
prosecution,  or  from  legal  liability,  but  even  from  being  deposed  or  interrogated 
about  any  matter  that  it  covers.  The  scope  of  coverage  specified  by  the 
constitutional  language,  however,  is  correspondingly  narrow:  it  applies  only  to 
words  spoken  within  Congress  by  the  Members  themselves. 


'    U.S.  Consi.,  art.  I,  sec.  6.  cJ.  I 
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The  Supreme  Court  has  held  that  the  purpose  of  the  Speech  or  Debate  Clause 
requires  that  its  coverage  be  expanded  beyond  the  bounds  set  out  in  the  constitu- 
tional text.  That  purpose  is  primarily  to  insulate  the  independence  of  the 
legislative  process  from  interference  by  a  potentially  hostile  executive  or 
judiciary.2  In  order  to  serve  that  purpose,  the  Supreme  Court  has  extended 
congressional  immunity  to  activities  other  than  speeches  or  words  spoken  in 
debate,  holding  that  it  covers  such  activities  as  voting,  conducting  hearings,  and 
producing  committee  reports.3  The  Clause  has  also  been  extended  to  a  narrow 
class  of  actions  by  congressional  aides  who  are  directly  involved  in  the  legislative 
process.  The  general  rule  is  that  the  constitutional  purpose  requires  the  extension 
of  immunity  to  all  matters  that  are  an  "integral  part  of  the  deliberative  and 
communicative  processes"  by  which  legislation  is  formulated  and  considered.4 

This  common  sense  principle  has  been  joined  with  a  second  and  equally  important 
limiting  principle.    The  Supreme  Court  has  emphatically  indicated  that  immunity 


:   Gravel  v.  United  States,  408  U.S.  606.  616-617  (1972). 

5   See,  e.g.,  Kilboum  v.  Thompson.  103  U.S.  168,  204  (1881)  ("It  would  be  a  narrow  view  of  the 
constitutional  provision  to  limit  it  to  words  spoken  in  debate.    The  reason  of  the  rule  is  as  forcible  in  its 
application  to  written  reports  presented  in  that  body  by  its  committees,  to  resolutions  offered,  which,  though  in 
writing,  must  be  reproduced  in  speech,  and  to  the  act  of  voting,  whether  it  is  done  vocally  or  by  passing 
between  the  tellers."). 

4    Gravel.  408  U.S.  at  625. 
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is  not  available  for  extra-legislative  activities,  even  if  they  are  perfectly  legitimate 
and  official  aspects  of  congressional  business.  Examples  of  conduct  that  is  not 
covered  by  the  Clause  include  communications  with  voters,  arranging  appointments 
with  federal  agencies,  and  assisting  constituents  in  securing  government  contracts.5 

This  limiting  principle,  which  is  central  to  the  issue  before  the  Committee,  is 
rooted  both  in  the  language  and  history  of  the  Constitution,  and  in  the  manifest 
need  to  avoid  creating  a  privileged  class  of  public  servants  who  are  above  the  law. 
I  must  also  stress  that  the  Court  has  refused  to  expand  the  constitutional  immunity 
to  activities  that  are  closely  related  to  the  legislative  process  but  that  take  place 
prior  to  its  inception.  The  Court  has  specifically  said,  for  example,  that  neither 
Members  nor  their  aides  would  be  immune  if  they  seized  the  property  or  invaded 
the  privacy  of  a  citizen  "in  order  to  secure  information  for  a  [congressional] 
hearing."6 

The  law  can  therefore  be  summarized  in  very  simple  terms:  it  provides  absolute 
immunity  for  purely  legislative  activities  but  not  for  other  forms  of  official 
conduct.    The  issue  I've  been  asked  to  address  then  reduces  to  just  one  question: 


5  See  United  States  v.  Brewster.  4U8  U.S.  501.  512  (1972) 

6  Gravel  408  U.S.  at  621  (referrini!  to  Dumbrowski  v.  Eastland,  387  u.s.  82  (1967)). 
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Are  employment-related  decisions  —  such  as  hiring  and  firing  congressional  aides, 
setting  their  pay  scales,  and  bargaining  with  employee  unions  —  part  of  the 
legislative  process,  or  are  they  official  but  non-legislative  administrative  decisions1 

It  seems  to  me  that  the  answer  is  perfectly  clear.  Employment  decisions  can  be 
very  important  in  facilitating  the  legislative  process,  but  they  are  not  part  of  it. 
Like  the  gathering  of  documents  for  use  in  a  congressional  hearing,  even  the  most 
important  personnel  decisions  are  simply  a  means  of  preparing  for  the  legislative 
process. 

The  Supreme  Court  has  never  had  occasion  to  decide  specifically  whether 
personnel  decisions  are  covered  by  the  Speech  or  Debate  Clause,  and  the  lower 
courts  have  issued  conflicting  opinions,  to  which  I  will  return  in  a  moment. 

Before  doing  that,  however,  I  need  to  discuss  a  related  body  of  doctrine  dealing 
with  the  common  law  immunities  that  protect  public  officials  other  than  those  in 
Congress.  That  body  of  law,  which  is  more  elaborate  than  the  law  under  the 
Speech  or  Debate  Clause,  can  be  roughly  summarized  as  follows: 
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In  some  circumstances,  the  common  law  cloaks  official  conduct  with  an  absolute 
immunity  equivalent  to  that  granted  by  the  Speech  or  Debate  Clause.  This 
immunity  applies  only  in  narrow  circumstances,  primarily  where  a  public  official 
must  routinely  inflict  substantial  legal  harm  on  other  people  while  doing  his  job. 
The  main  examples  involve  the  work  of  judges,  prosecutors,  grand  jurors,  and 
state  legislators.  The  purpose  of  this  immunity  is  similar  to  that  of  the  Speech  or 
Debate  Clause  —  namely  to  ensure  that  the  threat  of  litigation  against  individual 
officials  does  not  impair  essential  functions  of  government.  In  this  context,  as 
with  the  Speech  or  Debate  Clause,  the  Supreme  Court  has  emphasized  that 
absolute  immunity  does  not  extend  to  all  of  the  official  functions  performed  by 
those  who  are  covered.  On  the  contrary,  the  Court  has  consistently  held  that  it  is 
the  nature  of  the  act  performed,  not  the  identity  of  the  actor,  that  determines  what 
kind  of  immunity,  if  any,  is  available. 

Under  the  common  law,  it  is  quite  clear  that  employment  decisions  are  administra- 
tive in  nature  and  therefore  not  entitled  to  absolute  immunity,  whether  in  the  case 
of  judges,  prosecutors,  or  legislators.  In  coming  to  this  conclusion,  the  Supreme 
Court  clearly  recognized  that  any  restriction  on  the  discretion  to  hire  and  fire  at 
will  could  impair  the  exercise  o(  the  governmental  functions  that  are  protected  by 
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absolute  immunity.  Nevertheless,  and  despite  the  fact  that  such  administrative 
decisions  "may  be  essential  to  the  very  functioning"  of  institutions  such  as  the 
courts,  employment  decisions  were  held  to  be  outside  the  coverage  of  absolute 
immunity.7 

Given  the  very  close  analogy  between  the  Speech  or  Debate  Clause  and  the 
common  law  doctrine  of  absolute  immunity,  I  believe  it  is  far-fetched  to  imagine 
that  the  Supreme  Court  would  treat  employment  decisions  differently  under  one 
heading  than  under  the  other.  This  is  another  powerful  reason,  in  addition  to  those 
based  on  the  Speech  and  Debate  cases,  for  believing  that  there  is  no  constitutional 
obstacle  to  providing  congressional  employees  with  the  same  rights  enjoyed  by 
their  executive  counterparts. 

The  common  law  also  recognizes  a  much  weaker  form  of  protection  --  called 
qualified  immunity  --  that  applies  to  most  public  officials  in  the  federal  and  state 
governments.  Qualified  immunity  does  not  insulate  officials  from  lawsuits 
entirely,  but  simply  requires  the  plaintiff  or  prosecutor  to  show  that  a  discretionary 
decision  by  the  official  violated  a  clearly  established  legal  rule.  This  doctrine  does 


'    Forrester  v.  White,  484  U.S.  219.  228  (1988). 
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not  create  any  exemption  from  the  law,  but  simply  protects  government  officials 
from  liability  in  damages  for  conduct  that  they  could  not  reasonably  have  been 
expected  to  know  was  outside  the  law.  Administrative  decisions  like  those  entailed 
in  hiring  and  firing  employees  are  protected  by  this  qualified  immunity.8 

Thus,  for  example,  if  a  judge  instituted  a  "men  only"  policy  in  hiring  his  staff,  he 
would  not  be  insulated  from  damages  under  Title  VII.  But  if  that  same  judge  were 
sued  for  sexual  harassment  under  the  somewhat  ill-defined  concept  of  the  "hostile 
environment,"  the  party  would  have  to  show  that  the  challenged  conduct  clearly 
violated  a  well-established  legal  right.  That  burden  would  often  be  impossible  to 
meet. 

The  common  law  doctrine  of  qualified  immunity  reduces  the  risks  of  public  service 
by  foreclosing  damages  awards  for  conduct  challenged  in  "cutting  edge"  litigation. 
At  the  same  time,  it  preserves  the  valuable  incentives  and  symbolic  effects  that 
would  be  lost  if  public  officials  could  violate  the  recognized  rights  of  other  citizens 
with  impunity. 


8    E.g.,  Gallegos  v.  City  and  Count)  u\  Denver,  984  F.2d  358  (10th  Cir.  1993);  Grady  v.  El  Paso 
Community  Colleue,  979  F.2d  1 1 1 1  (5th  Cir.  1992). 
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For  two  reasons,  the  concept  of  qualified  immunity  is  relevant  to  the  issue  before 
this  Committee.  First,  the  common  law  strongly  suggests  that  qualified  immunity, 
rather  than  absolute  immunity,  provides  the  appropriate  level  of  protection  for 
those  who  make  employment  decisions  in  the  public  sector.  Second,  the  Supreme 
Court  has  never  made  it  clear  whether  the  Speech  or  Debate  Clause  incorporates 
an  analog  to  the  common  law  doctrine  of  qualified  immunity.9  It  would  therefore 
be  advisable  for  the  Committee  to  consider  creating  an  explicit  qualified  immunity 
for  Members  of  Congress  and  their  aides  who  take  part  in  personnel  decisions. 
If  such  a  provision  were  not  included  in  legislation  extending  the  employment  laws 
to  Congress,  there  is  some  risk  that  Members  might  inadvertently  be  left  with  less 
protection  than  similarly  situated  executive  officials. 

If  Congress  makes  the  policy  decision  to  extend  the  protections  of  the  employment 
statutes  to  its  own  employees,  administrative  enforcement  could  certainly  be  lodged 
in  a  congressional  entity.  It  is  slightly  less  clear  whether  this  task  could  be 
assigned  to  existing  enforcement  agencies  like  the  EEOC  and  the  FLRA.  Most 
important,  however,  Congress  could  provide  for  trial  de  novo  in  the  federal  courts 
for  plaintiffs  proceeding  under  statutes  --  like  Title  VII  and  the  ADEA  --  that  give 


*    A  recent  and  apparently  inconclusive  debate  about  this  issue  appears  in  Chastain  v.  Sundquist,  833  F.2d 
311  (D.C.  Cir.  1987). 
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that  right  to  employees  in  executive  agencies. 

Having  concluded  that  the  Supreme  Court's  decisions  very  strongly  suggest  that 
Congress  may  constitutionally  bring  itself  under  the  same  employment  laws  that 
govern  executive  agencies,  I  must  discuss  one  decision  from  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  that  points  in  the  opposite  direction. 

In  1984,  that  court  permitted  a  woman  who  was  fired  from  her  position  as 
manager  of  the  House  restaurant  system  to  bring  a  suit  for  sex  discrimination 
against  the  chairman  of  the  subcommittee  that  supervised  the  restaurant.10  Two 
years  later,  however,  the  same  court  decided  that  the  Speech  or  Debate  Clause 
foreclosed  a  race  discrimination  claim  brought  by  a  stenographer  who  worked  for 
the  Clerk  of  the  House.  This  second  case,  which  is  known  as  the  Browning 
decision,  is  the  principal  source  --  indeed  it  is  practically  the  only  source  --  of  any 
real  doubt  about  the  legal  validity  of  proceeding  with  full  application  of  the  laws 
to  Congress." 

There  are  at  least  three  good  reasons  not  to  regard  Browning  as  an  obstacle  to  the 


10    Walker  v.  Jones,  733  F.2d  923  t  L)  C.Cir.   1984). 

"    Browning  v.  Clerk,  U.S.  House  n|  Representatives,  789  F.2d  923  (D.C.  Cir.  1986). 
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proposals  being  considered  by  this  Committee.  First,  the  decision  was  highly 
questionable  at  the  time  it  was  decided.  Second,  the  reasoning  employed  in 
Browning  has  subsequently  been  rejected  by  the  Supreme  Court  in  the  context  of 
common  law  immunities.  Third,  Browning  is  easily  distinguishable  from  the  kind 
of  cases  that  could  arise  under  the  legislation  you  are  considering. 

Turning  first  to  the  merits  of  the  Browning  decision,  I  would  note  that  it  conflicted 
with  an  earlier  panel  decision  of  the  U.S.  Court  of  Appeals  for  the  Fifth  Circuit, 
which  held  that  employment  decisions  are  not  immunized  by  the  Speech  or  Debate 
Clause.  Because  the  Fifth  Circuit  case  was  ultimately  resolved  on  other  grounds, 
this  holding  did  not  become  a  binding  precedent,  but  the  opinion's  analysis  was 
entirely  defensible.  The  court's  reasoning  hinged  on  the  proposition  that  "[w]hen 
members  of  Congress  dismiss  employees  they  are  neither  legislating  nor 
formulating  legislation.  "i:  This  principle,  as  I've  already  indicated,  is  well- 
grounded  in  Supreme  Court  precedent. 

The  D.C.  Circuit  took  a  different  approach  in  Browning,  arguing  that  "[personnel 
decisions  are  an  integral  part  of  the  legislative  process  to  the  same  extent  that  the 


13  Davis  v.  Passman,  544  F.2d  Wo.  SRO  (5th  Cir.  1977).  rev'd  on  other  grounds.  571  F.2d  793  (1978)  (en 
banc).  The  Fifth  Circuit's  en  banc  decision  was  itself  reversed  by  the  Supreme  Court.  Davis  v.  Passman,  442 
U.S.  228(1979). 
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affected  employee's  duties  are  an  integral  part  of  the  legislative  process."13  The 
court  did  not  explain  why  it  drew  this  highly  dubious  conclusion,  which  conflicts 
with  the  Supreme  Court's  clearly  articulated  distinction  between  activities  that  are 
part  of  the  legislative  process  and  activities  that  constitute  preparations  for  the 
legislative  process.  Nor  did  the  Browning  court  cite  any  language  from  Supreme 
Court  opinions  that  would  dictate  the  conclusion  it  drew.  Instead,  it  cited  a  First 
Circuit  opinion  dealing  with  common  law  legislative  immunities. 

The  dubiousness  of  the  Browning  court's  analysis  became  even  more  clear  in  1988, 
when  the  Supreme  Court  emphatically  rejected  a  precisely  analogous  argument. 
In  a  case  that  arose  after  a  judge  dismissed  a  probation  officer  from  his  staff,  the 
Seventh  Circuit  relied  on  Browning,  and  on  the  First  Circuit  decision  cited  in 
Browning,  for  the  following  proposition:  if  an  employee's  duties  are  "intimately 
related"  to  a  protected  process  like  adjudicating  or  legislating,  then  personnel 
decisions  relating  to  that  L-mployee  are  also  part  of  the  process.14  The  Supreme 
Court  reversed  this  decision,  stating  in  the  most  forceful  terms  that  personnel 
decisions  are  strictly  administrative  in  nature.  No  matter  how  important  they  may 
be  "in  providing  the  necessary  conditions  of  a  sound  adjudicative  system,"  said  the 


11    789  F. 2d  at  928-929. 


14   White  v.  Forrester,  792  F.2d  647.  655  (7th  Cir.  1986). 
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Court,  they  are  "not  themselves  judicial  or  adjudicative."15 

The  D.C.  Circuit  itself  has  subsequently  acknowledged  that  there  is  "unquestion- 
ably tension"  between  this  Supreme  Court  decision  and  its  own  earlier  decision  in 
Browning. 16  If  Browning  had  come  before  the  D.C.  Circuit  today,  rather  than 
in  1986,  I  am  confident  that  it  would  not  have  been  decided  the  same  way.  It  is 
unlikely  that  the  D.C.  Circuit  itself  would  reaffirm  Browning  today,  and  it  is  quite 
unlikely  that  any  other  court  of  appeals  would  adopt  its  conclusion. 

Even  if  Browning  were  reaffirmed,  however,  it  would  be  clearly  distinguishable 
from  the  cases  that  could  arise  under  legislation  of  the  kind  this  Committee  is 
considering.  Browning  was  a  constitutional  tort  case  in  which  the  plaintiffs  claim 
was  based  on  the  Fifth  Amendment.  This  form  of  liability  was  not  established  by 
Congress,  but  by  the  Courts.  That  fact  is  highly  significant  in  light  of  the  central 
purpose  of  the  Speech  or  Debate  Clause.  That  purpose  is  to  protect  the  legislative 
process  from  harassment  or  intimidation  by  a  hostile  executive  or  judiciary.  If 
Congress  itself  authorizes  the  judiciary  to  adjudicate  employment  discrimination 
cases  brought  by  its  employees,  any  hint  of  a  conflict  with  the  purpose  of  the 


15  Forrester  v.  White,  484  U.S.  219.  229  (1988). 

16  Gross  v.  Winter,  876  F.2U  165,  170  (D.C.  Cir.  1989). 
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immunity  clause  becomes  far  more  attenuated.  In  this  context,  which  at  best 
involves  the  murky  penumbras  of  Speech  or  Debate,  the  courts  can  hardly  be 
expected  to  force  upon  Congress  an  immunity  that  Congress  itself  does  not  believe 
is  needed  to  protect  the  legislative  process.17 

I  therefore  do  not  believe  that  the  D.C.  Circuit's  Browning  decision  should  be 
invoked  as  a  reason  for  maintaining  the  status  quo.  Not  only  is  it  a  very  weak 
precedent,  which  is  very  unlikely  to  be  followed  in  the  future,  but  it  is  not  even 
directly  on  point  with  the  issue  before  the  Committee. 

I  would  like  to  conclude,  it  I  may,  by  noting  that  I  have  attempted  to  provide  the 
Committee  with  an  accurate  summary  and  interpretation  of  the  relevant  jurispru- 
dence. One  can  always  make  a  variety  of  arguments  about  the  separation  of 
powers  that  are  untethered  to  any  specific  constitutional  provision,  and  these  will 
naturally  seem  intuitively  plausible  to  those  who  would  reap  their  benefits.  The 
Supreme  Court  has  specifically  said,  however,  that  such  arguments  cannot  be  used 


"    I  am  not  suggesting  that  the  courts  would  use  a  waiver  analysis.    Congress  may  not  he  able  statutorily  to 
waive  a  Member's  immunity  under  the  Speech  or  Debate  Clause,  tor  example  by  exposing  Members  to 
defamation  claims  based  on  speeches  given  on  the  tloor  of  the  House  or  Senate.    Waiver  analysis,  however, 
would  not  be  needed  to  distinguish  .1  claim  under  a  statute  like  those  being  considered  by  this  Committee  from 
the  constitutional  tort  claim  at  issue  in  Browning. 
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to  augment  the  immunities  dictated  by  the  Speech  or  Debate  Clause.18 

One  can  also  criticize  the  Court's  approach  to  the  law  of  congressional  immunity 
for  being  either  too  broad  or  too  narrow,  and  perhaps  Mr.  Ross  will  offer  such 
criticisms.  Such  arguments  can  be  framed  in  terms  of  the  separation  of  powers, 
but  they  are  really  no  different  from  the  policy  arguments  that  can  be  made  on 
both  sides  of  the  issue.  Nobody  claims  that  the  Constitution  requires  Congress  to 
apply  these  laws  to  itself.  Claiming  that  the  courts  would  forbid  such  application 
of  the  law,  however,  seems  to  me  quite  untenable.  To  accept  such  claims,  I'm 
afraid,  may  serve  principally  to  obscure  the  basic  policy  questions  that  Congress 
is  quite  capable  of  resolving  in  policy  terms. 

Mr.  Chairman,  that  concludes  my  prepared  remarks,  which  have  been  more 
concise  than  the  subject  really  deserves.  I  would  be  happy  to  provide  further 
details,  or  to  answer  other  questions  that  the  Committee  may  have. 

Thank  you. 


18    Davis  v.  Passman,  442  U.S.  at  235  n .  I  I 
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TESTIMONY  OF 

STEVEN  R.  ROSS,  ESQ.  BEFORE  THE 

JOINT  COMMITTEE  ON  ORGANIZATION  OF  CONGRESS 

June  8,  1993 

GOOD  AFTERNOON,  MY  NAME  IS  ST2VEN  ROSS  AND  FOR  THE 
PAST  THREE  WEEKS  I  HAVE  BEEN  COUNSEL  TO  THE  LAW  FIRM  OF 
AKIN,  GUMP,  STRAUSS,  HAUER  &  FELD,  L.L.P..    FOR  THE  NINETEEN 
PRECEDING  YEARS  I  WORKED  FOR  THE  HOUSE  OF 
REPRESENTATIVES,  HAVING  HAD  THE  DISTINCT  PRIVILEGE,  HONOR 
AND  CHALLENGE  OF  SERVING  AS  THE  GENERAL  COUNSEL  TO  THE 
HOUSE  OF  REPRESENTATIVES  SINCE  1983. 

DURING  MY  TENURE  AS  GENERAL  COUNSEL,  AS  WELL  AS  MY 
PRIOR  SERVICE  AS  DEPUTY,  MANY  OF  THE  LEGAL  ISSUES  WHICH 
PRESENTLY  CONFRONT  THIS  JOINT  COMMITTEE  WERE  PRESENTED 
IN  THE  FORM  OF  MEMBERS,  OFFICERS  AND  EMPLOYEES  REQUESTS 
FOR  ADVICE;  COMMITTEES  REQUEST  FOR  ASSISTANCE  WITH 
RESPECT  TO  DRAFTING  INTERNAL  RULES  AND  REGULATIONS;  AND, 
NOT  INSIGNIFICANTLY,  THE  DEFENSE  OF  LAWSUITS  BROUGHT 
AGAINST  CONGRESSIONAL  ENTITIES. 
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I  APPEAR  THIS  AFTERNOON  NEITHER  AS  A  REPRESENTATIVE 
OF  MY  LAW  FIRM  OR  ANY  OF  OUR  CLIENTS  NOR  ON  BEHALF  OF 
THE  SPEAKER  AND  THE  BIPARTISAN  LEADERSHIP  GROUP  OF  THE 
HOUSE  ON  WHOSE  BEHALF  I  OFTEN  WENT  TO  COURT.    RATHER  I 
COME  BEFORE  THE  COMMITTEE  TO  SHARE  WITH  YOU  MY 
PERSONAL  OBSERVATIONS,  GLEANED  OVER  THE  YEARS,  WITH 
RESPECT  TO  THE  TROUBLING  QUESTION  OF  THE  CONSTITUTIONAL 
PROPRIETY  OF  PROVIDING  JUDICIAL  REVIEW  OF  CONGRESSIONAL 
EMPLOYMENT  DECISIONS  AND  OF  CONGRESSIONAL 
ADJUDICATIONS  OF  EMPLOYMENT  RELATED  COMPLAINTS. 

ALTHOUGH  THE  ISSUE  CURRENTLY  PRESENTS  ITSELF  TO  THIS 
COMMITTEE  IN  THE  CONTEXT  OF  EMPLOYMENT  STANDARDS  AND 
ENFORCEMENT  MANY  OF  THE  FACTORS  WHICH  INFORM  MY 
OPINION  IN  THIS  AREA  ARE  ALSO    RELEVANT  TO  OTHER  ASPECTS 
OF  INTERNAL  CONGRESSIONAL  REGULATION. 

LET  ME  START  WITH  SEVERAL  SIMPLE  OBSERVATIONS. 
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1 .  WITH  LIMITED  EXCEPTIONS,  THERE  IS  NO  REASON  WHY 
THE  SAME  SUBSTANTIVE  RULES  RELATING  TO  EMPLOYMENT 
WHICH  APPLY  ELSEWHERE  IN  GOVERNMENT  OR  IN  THE  PRIVATE 
SECTOR  CANNOT  AND  SHOULD  NOT  APPLY  WITH  EQUAL  FORCE 
AND  EFFECT  IN  CONGRESS.   AS  THE  HOUSE  RULES  HAVE  FOR 
MANY  YEARS  MADE  CLEAR,  HOUSE  EMPLOYMENT  DECISIONS  ARE 
NOT  TO  BE  MADE  ON  THE  BASIS  OF  RACE,  COLOR,  RELIGION,  SEX 
(INCLUDING  MARITAL  OR  PARENTAL  STATUS),  AGE,  OR  NATIONAL 
ORIGIN  ...  HOUSE  RULE  43,  CLAUSE  9. 

2.  THE  CONSTITUTION  CONTAINS  A  TWO-PRONGED 
ALLOCATION  OF  JURISDICTION  AND  AUTHORITY  FOR  GOVERNANCE 
OF  INTERNAL  CONGRESSIONAL  MATTERS.   THIS  TWO  STEP 
CONSTITUTIONAL  PROCESS,  REMOVING  FROM  THE  EXECUTIVE  AND 
JUDICIAL  BRANCHES  THE  JURISDICTION  TO  POLICE  INTERNAL 
CONGRESSIONAL  MATTERS  RELATING  TO  THE  LEGISLATIVE 
PROCESS  ALSO  INCLUDES  A  SPECIFIC  GRANT  OF  AUTHORITY  AND 
RESPONSIBILITY  FOR  THE  CONGRESS  TO  ESTABLISH  ITS  OWN 
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APPROPRIATE  RULES  AND  TO  ENFORCE  THOSE  RULES,  PUNISHING 
MEMBERS,  OFFICERS  AND  EMPLOYEES  WHO  VIOLATE  THE  RULES. 

3.     ENFORCEMENT  OF  SUCH  RULES  IS  NOT  ALWAYS  AN  EASY 
OR  APPEALING  TASK,  BUT  IT  IS  ONE  OF  THE  RESPONSIBILITIES 
THAT  THE  FRAMERS  OF  THE  CONSTITUTION  SPECIFICALLY  VESTED 
IN  THE  CONGRESS  AMD  THEY  DID  SO  FOR  GOOD  REASON.    THE 
STRUGGLE  FOR  AN  INDEPENDENT  LEGISLATIVE  BRANCH, 
REPRESENTATIVE  AND  PROTECTIVE  OF  THE  PEOPLE,  WAS  A 
BATTLE  THAT  CONSUMED  A  MAJOR  PORTION  OF  MODERN  WORLD 
HISTORY.    IT  IS  GENERALLY  AGREED  THAT  OF  THE  VARYING 
DESIGNS  OF  GOVERNMENTAL  STRUCTURES  THE  CLOSEST  THE 
WORLD  HAS  COME  TO  PERFECTION  IS  IN  THE  DESIGN  OF  THE 
AMERICAN  CONSTITUTION.   IN  A  DOCUMENT  WHICH  FEATURES  AN 
ECONOMY  IN  ITS  USE  OF  SPACE  THE  FRAMERS  TOOK  THE  TIME 
AND  EFFORT  TO  MAKE  SURE  THAT  THE  DOCUMENT  WOULD 
INCLUDE  A  TEXTUAL  COMMITMENT  TO  LEGISLATIVE 
INDEPENDENCE.   THE  LANGUAGE  AND  EFFECT  OF  THE  SPEECH  OR 
DEBATE  CLAUSE  AND  THE  RULES  CLAUSE  ARE  NOT  MERE 
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THROWAWAY  LINES,  THEY  WERE  INCLUDED  BECAUSE  THE 
FRAMERS  THOUGHT  THEY  WERE  A  NECESSARY  MEANS  OF 
PROTECTING  THE  FRAMEWORK  OF  THE  GOVERNMENT  THEY  WERE 
STRIVING  TO  CREATE.    THAT  MEETING  THE  CHALLENGES  POSED  BY 
THESE  REQUIREMENTS  MAY  BE  DIFFICULT  OR  POLITICALLY 
UNAPPEALING  IS  NO  REASON  TO  WASH  AWAY  THE  WORK  OF  THE 
FRAMERS. 

4.   WHILE  NOT  EVERY  EMPLOYMENT  DECISION  MADE  ON 
CAPITOL  HILL  IS  AN  INTEGRAL  PART  OF  THE  LEGISLATIVE 
PROCESS,  MANY  EMPLOYMENT  DECISIONS  ARE  SUFFICIENTLY 
RELATED  TO  THE  LEGISLATIVE  WORK  OF  CONGRESS  TO  FALL 
WITHIN  THE  SPHERE  OF  THE  CONSTITUTION'S  JURISDICTIONAL 
ALLOCATION.    IN  A  SERIES  OF  CASES  THE  FEDERAL  COURTS  HERE 
IN  THE  DISTRICT  OF  COLUMBIA  HAVE  APPROVED  OF  A  COMMON 
SENSE  DISTINCTION  BETWEEN  JOBS  RELATING  TO  THE 
LEGISLATIVE  PROCESS  (COMMITTEE  REPORTERS,  OFFICE  OF 
TECHNOLOGY  ASSESSMENT  BUDGET  ANALYST)  AND  THOSE  JOBS 
WHICH  ARE  NOT  SUFFICIENTLY  RELATED  TO  THE  LEGISLATIVE 
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PROCESS  (GENERAL  MANAGER  OF  THE  HOUSE  RESTAURANT 
SYSTEM.   THE  COURTS  HAVE  RELIED  ON  THE  COMMON  SENSE 
DISTINCTION  BETWEEN  THOSE  EMPLOYED  IN  ASSISTING  MEMBERS 
IN  THEIR  CAPACITY  AS  LEGISLATORS  AND  THOSE  WHO  ATTEND  TO 
THE  HUMAN  NEEDS  OF  MEMBERS.   FOR  THOSE  ENGAGED  IN 
FUNCTIONS  RELATING  TO  THE  LEGISLATIVE  PROCESS  DECISIONS 
REGARDING  EMPLOYMENT  ARE  CONSIDERED  LEGISLATIVE  ACTS 
PROTECTED  BY  THE  SPEECH  OR  DEBATE  CLAUSE.    FOR  THOSE 
ACTIONS  ANY  REMEDY  MUST  BE  INTERNAL  OR  AT  THE  HANDS  OF 
THE  ELECTORATE. 

5.   APART  FROM  THE  SPECIFIC  PROHIBITIONS  FOUND  WITHIN 
THE  SPEECH  OR  DEBATE  CLAUSE  THERE  ARE  ALSO  MORE 
GENERALIZED  SEPARATION  OF  POWERS  CONCERNS  WITH  RESPECT 
TO  EXTERNAL  ENFORCEMENT.   WHILE  THE  JUDICIARY  HAS 
HESITANTLY  FILLED  THE  VOID,  JUDGES  HAVE  OFTEN  EXPRESSED 
THE  DESIRE  TO  HAVE  CONGRESS  ESTABLISH  AND  OPERATE 
MEANINGFUL  INTERNAL  REGULATORY  SYSTEM.    IT  WAS,  AT  LEAST 
IN  PART,  THE  ACCEPTANCE  OF  THIS  RESPONSIBILITY  THAT  LED  THE 
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HOUSE  TO  CREATE  THE  OFFICE  OF  FAIR  EMPLOYMENT.   WHILE 
SOME  HAVE  EXPRESSED  CONCERN  THAT  THE  OFFICE  HAS  NOT  YET 
FULFILLED  ITS  ENTIRE  PURPOSE  I  WOULD  RESPECTFULLY  SUGGEST 
THAT  IF  IT  IS  DETERMINED  THAT  THE  PRESENT  INTERNAL 
MECHANISM  NEEDS  FINE  TUNING,  OR  EVEN  MAJOR  OVERHAUL, 
THAT  THE  HOUSE  OR  THE  CONGRESS  SHOULD  STRIVE  TO  MEET 
THAT  BURDEN  AND  NOT  LOOK  FOR  AN  EASY  FIX  BY  SHIFTING  ITS 
RESPONSIBILITY  TO  OTHER  BRANCHES  OF  THE  GOVERNMENT. 

DISCUSSION  OF  CASES 

1.    IN  THE  1970S  SHIRLEY  DAVIS,  A  DISTRICT  AIDE  TO  THEN 
CONGRESSMAN  OTTO  PASSMAN  SOUGHT  PROMOTION  TO  THE 
VACANT  POSITION  OF  DISTRICT  ADMINISTRATOR.   AFTER 
ASSIGNING  HER  THOSE  DUTIES  CONGRESSMAN  PASSMAN 
DETERMINED  THAT  HE  WAS  NOT  SATISFIED  WITH  HER  JOB 
PERFORMANCE.    RATHER  THAN  RETURNING  HER  TO  HER  FORMER 
DUTIES,  WHICH  WERE  PRIMARILY  CLERICAL  IN  HIS  DISTRICT 
OFFICE,  REPRESENTATIVE  PASSMAN  DISMISSED  MS.  DAVIS 
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WRITING  HER  A  NOTE  WHICH  HAS  BECOME  RATHER  INFAMOUS  IN 
THE  ANNALS  OF  CONGRESSIONAL  EMPLOYMENT  LAW.    IN  THIS 
LETTER  TO  SHIRLEY  DAVIS  CONGRESSMAN  PASSMAN  STATED 
THAT  HE  HAD  DETERMINED  THAT  THE  JOB,  THAT  OF  DISTRICT 
ADMINISTRATOR,  REQUIRED  A  MAN.    HE  LATER  REMARKED  THAT 
HE  WAS  ACTUALLY  ATTEMPTING  TO  AVOID  STATING  THAT  HE 
FELT  THAT  SHE  WAS  NOT  COMPETENT  TO  PERFORM  THE 
FUNCTIONS  OF  THE  HIGHER  POSITION  AND  WAS,  IN  A  MANNER 
NOT  INCONSISTENT  WITH  THE  NATURE  OF  SOME  OF  HIS 
GENERATION,  TRYING  TO  BE  "GENTLEMANLY"  ABOUT  HER 
DISMISSAL. 

2.   MS.  DAVIS  BROUGHT  SUIT  AGAINST  CONGRESSMAN 
PASSMAN,  ALLEGING  THAT  HER  DISMISSAL  VIOLATED  HER  5TH 
AMENDMENT  RIGHTS.    EVENTUALLY  THE  SUPREME  COURT,  IN 
1979,  IMPLIED  FOR  THE  FIRST  TIME,  A  CAUSE  OF  ACTION  UNDER 
THE  5TH  AMENDMENT  FOR  A  GOVERNMENTAL  JOB  TERMINATION. 
ALTHOUGH  FOUR  MEMBERS  OF  THE  COURT  INDICATED  THAT  THEY 
WOULD  HAVE  HELD  THAT  HER  CLAIMS  WERE  BARRED  BY  THE 
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SPEECH  OR  DEBATE  CLAUSE,  A  MAJORITY  OF  THE  COURT 
DETERMINED  THAT  THE  SPEECH  OR  DEBATE  ISSUE  WAS  NOT  RIPE 
FOR  SUPREME  COURT  DECISION  GIVEN  THAT  THE  SPECIFIC  LOWER 
COURT  RULING  THEY  WERE  REVIEWING  HAD  NOT  REACHED  THAT 
ISSUE.   THE  FIFTH  CIRCUIT  EN  BANC  RULING  HAD  DECLINED  TO 
IMPLY  A  CAUSE  OF  ACTION  UNDER  THE  FIFTH  AMENDMENT  AND, 
THEREFORE,  HAD  NOT  HAD  THE  OCCASION  TO  REACH  THE  SPEECH 
OR  DEBATE  IMMUNITY  CLAIM.    THE  SUPREME  COURT'S  DECISION 
CAN  BE  FOUND  AT  442  U.S.  228  (1979). 

3.   THE  NEXT  MAJOR  DEVELOPMENT  WAS  THE  DECISION  OF 
THE  UNITED  STATES  COURT  OF  APPEALS  FOR  THE  DISTRICT  OF 
COLUMBIA  CIRCUIT  IN  WALKER  V.  JONES,  A  CASE  BROUGHT  BY 
THEN  DISMISSED  MANAGER  OF  THE  HOUSE  RESTAURANT  SYSTEM. 
AFTER  JUDGE  JOHN  LEWIS  SMITH  OF  THE  FEDERAL  DISTRICT 
COURT  HAD  DISMISSED  HER  CLAIMS,  FINDING  THAT  THE  SPEECH 
OR  DEBATE  CLAUSE  DID  INDEED  BAR  SUCH  EMPLOYMENT 
DECISION  RELATED  LITIGATION  A  DIVIDED  PANEL  OF  THE  COURT 
OF  APPEALS  REVERSED.    THE  WALKER  DECISION  RELIED  HEAVILY 
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ON  THE  FACT  THAT  ANNE  WALKER,  AS  THE  MANAGER  OF  THE 
HOUSE  RESTAURANT,  WAS  EMPLOYED  IN  ATTENDING  TO  THE 
HUMAN  NEEDS  OF  MEMBERS  AND  NOT  ASSISTING  MEMBERS  IN 
THEIR  REPRESENTATIVE  OR  LEGISLATIVE  CAPACITY.   THE  DISTRICT 
COURT  DECISION  IS  PRINTED  A  557  F.  SUPP  366  (1983)  AND  THE 
COURT  OF  APPEALS  OPINION  APPEARS  AT  733  F  2D  923  (1984). 
THE  SUPREME  COURT  DECLINED  TO  GRANT  CERTIORARI  TO  REVIEW 
THE  DECISION. 

4.   THE  NEXT  INSTANCE  IN  WHICH  THE  ISSUE  WAS 
PRESENTED  TO  THE  COURTS  INVOLVED  THE  DISMISSAL  OF  BETTY 
BROWNING,  ONE  OF  THE  OFFICIAL  REPORTERS  OR 
STENOGRAPHERS  FOR  THE  HOUSE  COMMITTEES.    IN  THIS 
INSTANCE  THE  DISTRICT  COURT,  JUDGE  THOMAS  PENFIELD 
JACKSON,  ORIGINALLY  DECLINED  TO  DISMISS  THE  SUIT,  CITING 
THE  PRECEDENT  OF  WALKER.   HOWEVER,  THE  COURT  OF  APPEALS, 
IN  A  UNANIMOUS  RULING,  AGAIN  REVERSED.    NOW  THE  APPEALS 
COURT  COMPLETED  THE  CIRCLE.    HERE,  IN  THE  BROWNING  CASE, 
THEY   DREW  THE  DISTINCTION  BETWEEN  EMPLOYEES  ATTENDING 
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TO  HUMAN  NEEDS,  LIKE  WALKER,  AND  THOSE,  LIKE  BROWNING, 
WHO  WORKED  WITH  MEMBERS  IN  THEIR  CAPACITY  AS 
LEGISLATORS.   WITH  RESPECT  TO  THOSE  EMPLOYEES  ENGAGED  IN 
SUPPORTING  THE  LEGISLATIVE  WORK  OF  MEMBERS  THE  COURT  OF 
APPEALS  RECOGNIZED  THAT  THE  SPEECH  OR  DEBATE  CLAUSE  DID 
BAR  JUDICIAL  REVIEW  OF  EMPLOYMENT  DECISIONS.    BROWNING  V. 
CLERK  OF  THE  HOUSE  OF  REPRESENTATIVES.    789  F  2D  923  (D.C. 
CIR.  1986). 

5.    MORE  RECENTLY  THE  BROWNING  DOCTRINE  WAS  APPLIED 
BY  THE  DISTRICT  COURT  TO  A  BUDGET  OFFICER  FOR  THE  OFFICE 
OF  TECHNOLOGY  ASSESSMENT  IN  THE  1987  DECISION  EASTON  V. 
OTA.  A  DECISION  BY  JUDGE  THOMAS  HOGAN. 

I  HOPE  THIS  REVIEW,  AND  MY  EARLIER  GENERAL 
OBSERVATIONS  MAY  PROVE  HELPFUL  TO  THE  IMPORTANT  WORK 
OF  THE  JOINT  COMMITTEE.    I  WILL,  OF  COURSE,  BE  HAPPY  TO  TRY 
AND  ANSWER  ANY  QUESTIONS  YOU  MAY  HAVE.    THANK  YOU  FOR 
THE  OPPORTUNITY  TO  COME  BACK  TO  THE  HILL  SO  SOON. 
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FACSIMILE:  (202)  842-321 1  Of  (202)  842-0683 

BEFORE  THE  JOINT  COMMITTEE 
ON  THE  ORGANIZATION  OF  CONGRESS 

June  8,  1993 

Testimony  of  the  Lawyers'  Committee  for  Civil  Rights  Under  Law 

by  Barbara  Arnwine^ 

Mr.  Chairman  and  the  Members  of  the  Joint  Committee: 
On  behalf  of  the  Lawyers'  Committee  for  Civil  Rights  Under  Law,  I 
thank  you  for  the  opportunity  to  testify  before  you  concerning 
the  coverage  of  House  employees  under  the  federal  civil  rights 
laws. 

The  Lawyers'  Committee  is  a  nationwide  civil  rights 
organization,  with  local  affiliates  in  major  cities  around  the 
country.   It  was  formed  by  the  leaders  of  the  American  Bar  in 
1963,  at  the  request  of  President  Kennedy,  to  provide  legal 
representation  to  blacks  who  were  being  deprived  of  their  civil 
rights.   Over  the  years,  the  national  office  of  the  Lawyers' 
Committee  and  its  local  affiliates  have  represented  the  interests 
of  blacks,  Hispanics,  women,  older  individuals,  and  disabled 
individuals  in  hundreds  of  individual  actions  and  class  actions 
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in  the  fields  of  employment  discrimination,  voting  rights, 
equalization  of  municipal  services,  fair  housing  and  school 
desegregation.   Hell  over  a  thousand  members  of  the  private  bar, 
including  former  Attorneys  General,  former  presidents  of  the 
American  Bar  Association,  and  other  leading  lawyers,  have 
assisted  us  in  these  efforts. 

The  importance  of  ensuring  that  all  Americans  are  free 
from  employment  discrimination  based  on  race,  color,  gender, 
national  origin,  age,  and  disability  cannot  be  overstated.   The 
civil  rights  community  has  been  fighting  for  equal  opportunity  in 
employment  for  decades  because  equal  opportunity  is  the 
cornerstone  of  a  free  and  democratic  country.   Although  we  now 
have  laws  ostensibly  protecting  tne  rights  of  all  Americans  to  be 
free  from  discrimination,  even  today,  over  12,000  employees  of 
the  House  of  Representatives  do  not  share  the  same  level  of 
protection  as  all  other  Americans. 

*e  do  not  have  complete  statistics  on  how  many  of  those 
12,000  plus  employees  are  minorities,  women  or  disabled  or  older 
individuals,  and  I  would  urge  the  Committee  to  require  the 
gathering  of  such  statistics  and  other  record-keeping  as  part  of 
any  legislation  that  is  passed  as  a  result  of  these  hearings. 
However,  assuming  that  Congress  is  similar  to  other  workplaces,  I 
would  venture  to  guess  that  minorities,  women,  disabled  and  older 
individuals  are  not  being  hired  on  the  same  basis  as  whites,  men, 
non-disabled  persons,  and  younger  persons.   1  believe  one  can 
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also  assume  that  all  current  employees  of  the  House  need  and 
desire  the  same  protections  as  any  other  employees  in  this 
country . 

I  was  present  when  the  Senate  voted  to  include  coverage 
of  Senate  employees  under  the  civil  rights  laws  as  part  of  the 
Civil  Rights  Act  of  1991.   When  that  vote  was  taken,  the 
employees  of  the  Senate  who  were  present,  including  young  white 
men,  spontaneously  started  clapping,  cheering,  hugging  us  and 
lifting  us  up  in  the  air.   They  were  that  relieved  and  thrilled 
to  be  accorded  the  same  civil  rights  protections  as  other 
Americans  in  their  jobs. 

The  reason  for  their  relief  was  that  they  had  not  been 
covered  under  the  civil  rights  laws,  and  their  only  redress  for 
intentional  discrimination  against  them  lay  in  bringing  a  lawsuit 
directly  under  the  Constitution.   Such  lawsuits  are  notoriously 
difficult  to  prosecute,  as  shown  by  the  examples  I  will  cite,  and 
are  not  always  possible.   Even  where  such  a  suit  is  possible,  the 
plaintiff  must  often  litigate  for  years  simply  over  his  or  her 
right  to  be  in  court,  before  ever  being  able  to  reach  the  merits 
of  the  case.   Even  then,  a  plaintiff  who  is  a  Congressional 
employee  may  have  to  litigate  the  question  whether  the  alleged 
discriminating  member  of  Congress  is  immune  from  judicial  inquiry 
into  the  action  because  of  the  Speech  or  Debate  Clause  of  the 
Constitution.   Under  the  present  state  of  affairs,  the  rights  of 
employees  of  the  House  of  Representatives  to  be  free  from 
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intentional  discrimination  cannot  readily  be  enforced  in  the 
courts.   There  is  a  strong  need  for  legislation  to  establish  a 
fair  and  impartial  process  within  the  House  of  Representatives 
for  the  resolution  of  employment  discrimination  complaints. 

The  internal  system  currently  in  place  for  House 
employees  clearly  does  not  provide  adequate  protection  for  those 
employees.   An  employee  who  files  a  complaint  can  appeal  a 
decision  of  the  Office  of  Fair  Employment  Practices  only  to  a 
review  panel,  the  members  of  which  are  all  Members  of  Congress 
and  congressional  staff.   An  employee  of  a  Representative  who 
only  has  recourse  to  that  Representative's  colleagues  would  be 
justified  in  believing  that  the  system  may  not  be  neutral  and 
that  he  or  she  may  not  receive  a  fair  hearing. 

It  is  an  unarguable  proposition  that  all  Americans  need 
to  feel  confident  that  their  system  will  mete  out  justice 
impartially.   House  employees  are  no  different  from  other 
Americans.   Why  should  the  law  of  the  land  not  be  applied  to 
House  employees  in  a  way  that  accords  the  same  protections  given 
to  all  other  American  workers?  Whether  it  be  by  judicial  review 
or  by  an  independent  review  panel,  how  can  the  House  justify 
failing  to  change  its  system  to  distance  the  decision-makers  from 
the  Members  of  Congress  and  Congressional  staff  in  order  that  the 
system  both  be  —  and  be  perceived  as  —  fair,  independent  and 
impartial? 
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We  suggest  that  this  Committee  consider  including  in 
the  legislation  an  investigative  function  in  the  House  Office  of 
Fair  Employment  Practices,  which  does  not  currently  exist,  as 
well  as  an  education  and  outreach  function,  such  as  that 
performed  by  the  Senate  Office  of  Fair  Employment  Practices. 
Such  efforts  would  not  only  help  to  prevent  discrimination  but 
also  instill  in  employees  a  well-founded  confidence  in  the 
system . 

The  Senate  system  set  up  by  the  Civil  Rights  Act  of 
1991  just  passed  its  one-year  anniversary-   I  am  told  that  the 
Senate  Office  will  be  issuing  a  report  within  the  next  month  or 
so  that  will  discuss  the  numbers  of  complaints  filed,  how  far  the 
complaints  progressed,  and  other  statistics  similar  to  those 
found  in  the  GAO  testimony  before  this  Committee  on  May  27,  1993. 
That  report  should  be  studied  carefully  so  that  the  House  can 
emulate  those  parts  of  the  Senate  system  that  are  working  and 
learn  from  any  parts  that  are  not  working. 

In  considering  an  employment  discrimination  bill 
applicable  to  the  House  of  Representatives,  one  area  of  concern 
to  all  is  the  constitutional  implications  of  any  procedures 
created  to  adjudicate  claims.   Unfortunately  the  constitutional 
picture  is  cloudy.   Despite  the  lack  of  clear  legal  guidance,  we, 
at  the  Lawyers  Committee,  thought  that  a  brief  overview  of  the 
constitutional  issues  might  be  helpful  in  your  discussions. 
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Rulings  of  the  Supreme  Court  have  made  clear  that  the 
primary  basis  of  separation  of  powers  protection  for  Congress  is 
the  Speech  or  Debate  Clause  found  in  Article  I,  Section  6  of  the 
Constitution.    This  clause  essentially  states  that  "for  any 
Speech  or  Debate  in  either  House,  [members  of  Congress]  shall  not 
be  questioned  in  any  other  Place . "   The  Speech  or  Debate  Clause 
confers  absolute  immunity  from  suit  on  members  of  Congress  (and 
certain  of  their  aides  when  acting  for  the  members)  when  they  are 
engaged  in  activities  that  are  perceived  as  legislative 
activities  as  opposed  to,  for  example,  political  activities.   As 
one  Supreme  Court  formulation  has  put  it,  Speech  or  Debate  Clause 
immunity  applies  to  any  matter  which  is  "an  integral  part  of  the 
deliberative  and  communicative  processes  by  which  Members 
participate  in  committee  and  House  proceedings  with  respect  to 
the  consideration  and  passage  or  rejection  of  proposed 
legislation  or  with  respect  to  other  matters  which  the 
Constitution  places  within  the  jurisdiction  of  either  House."2' 

Unfortunately,  there  are  few  court  decisions  analyzing 
the  Speech  or  Debate  Clause  and  even  fewer  that  examine  the  scope 
of  this  clause  in  the  employment  discrimination  area.   There  is 
only  one  Supreme  Court  case  that  even  alludes  to  the  issue,  a 
case  called  Davis  v.  Passman. ^   In  that  1979  case  a  deputy 
administrative  assistant  brought  a  due  process  suit  claiming  that 


27         Gravel  v.  United  States.  408  U.S.  606,  625  (1972). 
v  442  U.S.  228  (1979) . 
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she  had  been  fired  because  of  her  gender.   The  Supreme  Court 
found  that  she  could  bring  such  a  claim  as  long  as  the 
Congressman  was  not  immune  from  suit  under  the  Speech  or  Debate 
Clause  and  remanded  the  case  for  a  decision  on  the  application  of 
the  Clause.   The  case  settled  before  any  such  ruling  was  made. 

Two  cases  from  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  have  also  addressed  the  scope  of 
Speech  or  Debate  Clause  immunity  in  employment  discrimination. 

In  a  1984  case,  Walker  v.  Jones*7,  the  former  general 
manager  of  the  House  of  Representatives '  restaurants  brought  a 
due  process  suit  claiming  that  she  was  fired  because  she  was  a 
woman.   She  sued,  among  others,  a  Congressman  chairing  the 
subcommittee  on  House  services.   The  court  found  there  was  no 
Speech  or  Debate  Clause  immunity  because  it  believed  that  this 
type  of  auxiliary  service  to  Congress  was  not  legislative:  in  the 
court's  words,  her  job  was  "not  'intimately  cognate'  .  .  .to  the 
legislative  process."  The  Walker  court  suggested  that  Speech  or 
Debate  Clause  protection  might  attend  employment  decisions 
regarding  congressional  staff  members  who  have  a  "'meaningful 
input  into  ...  legislative  decisionmaking'"  but  left  that  issue 
for  a  later  case. 


47         733  F.2d  923  (D.C.  Cir.  1984),  cert,  denied.  469  U.S. 
1036  (1984). 
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In  a  1986  case,  Browning  v.  Clerk.  U.S.  House  of 
Representatives*7  the  D.C.  Circuit  Court  of  Appeals,  while 
following  the  holding  of  the  Walker  case,  took  a  much  broader 
view  of  the  immunities  granted  by  the  Speech  or  Debate  Clause  in 
employment  cases.   In  that  case,  an  official  reporter  employed  by 
the  House  of  Representatives  brought  a  due  process  case  alleging 
that  she  had  been  fired  due  to  racial  prejudice.   The  court  took 
a  "functional  approach"  which  examined  the  duties  of  the  employee 
in  determining  Congressional  immunity.   However,  the  court 
refused  to  follow  the  suggestion  of  the  Walker  court  and  limit 
the  scope  of  Speech  or  Debate  Clause  immunity  to  cases  involving 
employees  with  discretionary  input  into  the  legislative  process. 
Instead  the  court  found  that  an  official  reporter  who  records 
sworn  testimony  of  witnesses  in  a  congressional  investigation 
plays  a  role  that  is  "intimately  cognate  to  the  legislative 
process."   The  court  then  reasoned  that  if  the  employee's  duties 
are  an  integral  part  of  the  legislative  process,  personnel 
decisions  regarding  such  employees  are  also  an  integral  part  of 
the  legislative  process.   The  court  therefore,  found  that  the 
Speech  or  Debate  Clause  shielded  this  employment  decision. 

These  cases  suggest  that,  at  present,  lower  courts 
follow  a  functional  approach  to  determine  when  members  of 
Congress  are  immune  from  litigating  employment  disputes  in  court. 


v  789  F.2d  923  (D.C.  Cir.  1986),  rehearing  den. ,  en  banc, 

793  F.2d  380  (1986). 
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The  courts  look  at  the  actions  involved  —  what  the  employee  does 
--  rather  than  the  actor  —  a  member  of  Congress  —  in  making 
their  decision.   However,  since  the  Supreme  Court  has  not 
addressed  the  scope  of  Congressional  immunity  from  employment 
discrimination  suits,  no  one  can  state  with  any  certainty  whether 
the  test  suggested  by  the  lower  courts  would  be  the  ones  the 
Supreme  Court  would  adopt.   Even  if  the  Supreme  Court  adopts  a 
functional  test,  it  is  unclear  whether  it  will  take  a  narrow  view 
of  the  jobs  for  which  Congress  is  immune  from  discrimination 
suits,  as  in  the  Walker  case,  or  a  more  expansive  view  of 
Congressional  immunity,  as  in  the  Browning  case. 

As  these  proceedings  are  in  their  initial  stages,  this 
is  a  good  point  at  which  to  fashion  language  for  a  bill  that 
factors  in  the  constitutional  issues  that  I  just  discussed.   The 
Senate  system  is  one  approach  to  the  constitutional  issue  and 
hopefully  the  Courts  will  rule  on  the  constitutionality  of  the 
Senate  legislation  relatively  quickly. 

Judicial  review  is  clearly  the  best  means  of  applying 
the  law  in  a  uniform,  impartial  manner.   However,  there  is  a 
question  whether  any  provision  for  judicial  review  will  withstand 
Speech  or  Debate  Clause  scrutiny  as  applied  to  anv  employees. 
This  body  will  have  to  decide  whether  to  take  the  risk  that  the 
courts  will  either  not  permit  judicial  review  at  all,  or  permit 
judicial  review  for  only  certain  congressional  employees  or  for 
only  certain  employer  conduct,  as  the  cases  I  discussed  may 
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suggest.   As  a  matter  of  fundamental  fairness,  the  Committee  may 
want  to  remove  any  doubt  that  its  bill  will  effectively  cover  all 
House  employees  and  all  employer  conduct.   This  could  be 
accomplished  by  crafting  legislation  providing  for  effective 
review  which  is  internal  to  Congress,  but  is  also  as  independent 
and  neutral  as  possible. 

We  at  the  Lawyers'  Committee  are  glad  to  see  the 
thoroughness  and  care  with  which  this  Committee  is  approaching 
this  issue  and  the  wide  variety  of  proposals  concerning  how  to 
enforce  employment  rights  for  the  House's  employees.   We  would 
encourage  the  Committee  as  strongly  as  possible  to  take 
affirmative  steps  to  explore  these  options,  including  innovative 
ideas  like  those  suggested  by  Congresswomen  Schroeder  and  Snowe. 
Finally,  we  offer  our  wholehearted  support  and  assistance  to  you 
in  this  admirable  and  long  overdue  drive  to  provide  basic 
employment  rights  and  redress  to  persons  employed  by  the  House  of 
Representatives . 


-  10  - 
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I  am  Marcia  Greenberger,  Co-President  of  the  National  Women's  Law  Center.  The 
Center,  which  has  been  in  existence  since  1972,  is  an  organization  devoted  to  addressing  the 
legal  rights  and  public  policy  concerns  of  women  and  their  families.  I  appreciate  this 
opportunity  to  address  the  issue  of  the  applicability  of  the  laws  prohibiting  discrimination  in 
employment  to  the  Congress.  I  would  also  like  to  address  the  need  to  expand  the  application 
of  other  anti-discrimination  principles  to  Congress,  to  include  protections  for  others  who  come 
into  contact  with  members  of  Congress  and  their  staff  in  their  official  capacities,  including 
lobbyists,  journalists,  constituents  and  members  of  the  public.  These  issues  have  been 
particularly  raised  in  connection  with  the  proceedings  involving  Senator  Packwood,  but  are, 
unfortunately,  not  limited  to  that  one  case. 

Let  me  begin  with  employment.  Quite  simply,  it  is  unconscionable  that  civil  rights  laws 
do  not  apply  fully  to  protect  employees  of  Congress  and  its  related  agencies.  There  is  no 
justification  whatsoever  for  a  system  under  which  women  and  men  who  work  for  Congress  have 
fewer  protections  than  most  of  those  employed  in  the  private  or  public  sector  in  this  country. 

While  the  House  and  Senate  have  taken  important  first  steps  over  the  past  few  years  to 
apply  anti-discrimination  requirements  to  their  own  employment-related  actions,  such  steps  have 
proven  inadequate  to  the  job.  As  Representatives  Schroeder  and  Snowe  so  compellingly  testified 
before  this  Committee  just  two  weeks  ago,  over  the  four  years  that  the  House  Office  of  Fair 
Employment  Practices  has  been  in  existence,  there  have  been  only  21  complaints  filed  (including 
five  informal  complaints  filed  since  this  past  March  when  the  Office  circulated  materials  about 
the  rights  of  House  employees).  Only  one  ~  one  of  the  recently  filed  informal  complaints  -  has 
involved  sexual  harassment.  Yet  the  Office  has  received  over  1200  contacts  over  the  same  time 
period.  The  Senate  fair  employment  office  has  been  in  existence  an  even  shorter  period  of  time. 
It  will  be  releasing  a  report  of  its  first  year  activities  shortly ,  but  there  is  nothing  to  suggest  that 
Senate  employees  are  taking  any  more  advantage  of  the  process  currently  available  to  them  than 
have  employees  of  the  House. 

These  results  clearly  do  not  flow  from  the  fact  that  House  and  Senate  employees  have 
the  good  fortune  of  spending  their  days  in  a  workplace  free  from  discrimination.  One  need  only 
recall  the  recent  Washington  Post  series  detailing  a  distressing,  if  all  too  expected  level  of  sex 
discrimination,  including  sexual  harassment,  in  the  halls  of  Congress.     For  example: 

•  one  of  nine  women  interviewed  had  been  harassed  by  a  member  of  Congress; 

•  34%  of  women  said  they  had  been  harassed  on  the  job;  and 

•  eight  of  ten  said  women  feared  losing  their  jobs  if  they  reported  harassment  (with 
the  series  pointing  to  particular  examples  cf  retaliation); 
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In  addition,  the  article  detailed  serious  concerns  of  unequal  pay,  job  segregation  with 
women  overwhelmingly  found  in  low  paid  clerical  and  case  worker  categories,  and  a  glass 
ceiling  which  keeps  most  women  out  of  the  top  jobs.  There  is  every  reason  to  believe  that  other 
forms  of  discrimination  —  including,  discrimination  on  the  basis  of  race,  national  origin, 
disability  and  age  -  also  track,  or  may  even  exceed,  patterns  in  the  rest  of  the  workforce. 

The  only  credible  conclusion  from  looking  at  the  record  of  the  House  and  Senate  fair 
employment  offices  is  that  the  systems  in  place  are  not  working  as  well  as  they  should  and 
could. 

In  developing  standards  and  procedures  which  will  provide  adequate  protections  to 
congressional  employees,  it  is  essential  to  incorporate,  to  the  extent  constitutionally  possible,  the 
standards  and  procedures  included  in  Title  VII,  the  Equal  Pay  Act,  the  Americans  with 
Disabilities  Act,  and  the  Age  Discrimination  in  Employment  Act.  At  the  very  least,  the  full 
substantive  protections  of  these  laws  must  apply.  Moreover,  it  is  essential  that  the  internal 
agencies  continuously  publicize  their  existence  and  the  rights  of  employees.  The  importance  of 
this  public  education  effort  is  demonstrated  by  the  increase  in  complaints  filed  in  the  House 
following  its  recent  educational  effort.  They  must  also  gather  and  routinely  make  available  data 
parallel  to  that  kept  by  the  EEOC,  and  keep  in  mind  that  their  purpose  is  protect  employees  - 
not  their  employers.  In  addition,  the  full  range  of  remedies  should  be  available  to  congressional 
employees.  These  remedies  include  injunctive  relief,  back  and  front  pay,  monetary  damages, 
and  attorneys  fees. 

Regarding  the  availability  of  judicial  review,  obviously  difficult  constitutional  questions 
are  raised.  I  am  not  going  to  address  this  issue  specifically  in  light  of  the  previous  panel  which 
the  Committee  has  just  heard  this  afternoon.  However,  the  National  Women's  Law  Center 
believes,  as  a  policy  matter,  that  a  full  judicial  review  as  possible  would  be  the  best  alternative. 
If,  however,  the  Committee  concludes  that  constitutional  requirements  prevent  this  full  review, 
it  is  imperative  to  structure  a  review  process  which  is  as  independent  and  accessible  to 
discrimination  victims  as  possible.  At  the  very  least,  decision  making  authority  should  be  taken 
out  of  the  hands  of  members  and  their  present  and/or  former  employees.  Instead,  individuals 
with  experience  in  adjudicating  discrimination  claims,  possibly  including  retired  judges,  should 
be  delegated  the  authority  to  make  decisions  without  the  appearance  of  political  interference. 

In  addition  to  assuring  that  congressional  employees  have  the  full  protection  of  the  anti- 
discrimination in  employment  laws,  we  urge  the  Committee  to  expand  protections  to  individuals 
who  come  into  contact  with  members  and  their  staff  in  non-employment  but  official  capacities. 
Such  people  include  journalists,  lobbyists,  constituents  and  members  of  the  public.  It  is  just  as 
reprehensible  to  tolerate  the  actions  of  a  member  who  sexually  harasses  women  journalists  or 
refuses  to  meet  with  African-American  lobbyists  as  it  is  to  tolerate  employment  discrimination 
by  a  congressional  office.  The  events  surrounding  the  inquiry  into  Senator  Packwood's  actions 
demonstrate  the  great  need  for  the  Congress  to  establish  clear  rules  governing  its  members'  and 
staffs'  behavior  in  this  regard.  Clear  guideposts  will  clearly  help  victims  to  know  when  they 
have  a  grievance,  give  such  victims  of  discrimination  a  mechanism  to  pursue  their  grievances, 
and  give  guidance  to  members  and  staff  as  to  appropriate  and  inappropriate  behavior. 

THE  NATIONAL  WOMEN'S  LAW  CENTEK.  WAJMMOTON.  DC.  JUNE  l**l 
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There  are  many  models  for  the  application  of  anti-discrimination  principles  beyond  the 
employment  relationship.  For  example,  other  legal  requirements  -  at  the  federal,  state  and 
municipal  levels  -  protect  persons  who  come  into  contact  with  a  range  of  institutions  in  a 
non-employment  context.  Education  laws  prohibit  discrimination  against  students;  fair  housing 
laws  against  those  seeking  to  rent  or  buy  homes;  and  fair  credit  laws  against  those  seeking 
credit.  A  number  of  major  corporations  have  adopted  policies  governing  their  relationships,  and 
those  of  their  employees,  with  customers  and  members  of  the  public.  It  is  unacceptable  for 
Congress  to  require  less  of  itself  than  is  expected  of  schools,  banks,  department  stores  or 
realtors. 

Finally,  a  good  system  should  not  be  solely  geared  to  individual  complaints.  Class-based 
complaints,  including  those  filed  by  third  parties,  and  an  office  with  investigating  functions  not 
limited  to  responding  to  complaints,  are  established  civil  rights  enforcement  mechanisms  which 
should  be  used  in  this  context.  It  is  unreasonable  and  unwise  to  expect  an  individual  victim  of 
discrimination  to  bear  the  burden  alone  of  bringing  discrimination  problems  to  light  and  pursuing 
their  resolution. 

We  are  ready  and  pleased  to  work  with  the  Committee  in  developing  both  standards  and 
procedures  to  develop  and  enforce  these  important  non-discrimination  principles.  Simple 
fairness,  public  confidence  in  this  institution,  and  ultimately  a  better  legislative  process  depend 
on  the  success  of  this  most  important  effort. 
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Mr.  Chairman,  Members  of  the  Joint  Committee,  I  am  pleased  and 
honored  to  appear  before  you  today  in  my  capacity  as  the  Director 
of  Non-Legislative  and  Financial  Services  for  the  U.S.  House  of 
Representatives.  As  you  know,  the  position  of  Director  was 
established  by  House  Resolution  423,  the  "House  Administrative 
Reform  Resolution  of  1992".  The  Resolution  amended  the  Rules  of 
the  House  to  provide  for  certain  changes  in  the  administrative 
operations  of  the  House  by  creating  the  position  of  the  Director 
and  an  Inspector  General  and  specifying  certain  functions  and 
entities  to  be  transferred  to  the  Director  from  the  jurisdiction  of 
other  Officers  of  the  House. 

I  was  appointed  to  the  position  of  Director  by  the  Speaker  of 
the  House,  the  Majority  Leader,  and  the  Minority  Leader,  acting 
jointly,  and  I  assumed  my  duties  on  December  28,  1992.  The 
appointment  is  for  the  length  of  a  Congress,  and  my  reappointment 
for  the  103rd  Congress  was  announced  on  January  5,  1993.  Since  the 
beginning  of  the  year,  I  have  been  involved  in  organizing  the 
Office  of  the  Director  of  Non-Legislative  and  Financial  Services, 
planning  and  coordinating  the  transfer  of  functions  and  activities, 
and  managing  those  activities  which  have  been  transferred.  Among 
my  first  actions  was  to  prepare  an  organizational  structure  for  the 
Office  of  the  Director  and  a  proposed  schedule  for  the  orderly 
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transfer  of  activities.  This  schedule  is  reasonably  on  track  and 
will  permit  the  transfer  of  all  activities  initially  listed  in 
House  Resolution  423  by  the  start  of  the  next  fiscal  year,  October 
1,  1993. 

The  House  Post  Office  transferred  on  January  3,  1993,  and  the 
former  Postmaster,  Mr.  Michael  Shinay,  is  now  the  Director  of  House 
Postal  Operations.  On  February  1,  the  Finance  Office  transferred 
from  the  Clerk  and  on  April  1,  three  office  support  activities 
transferred  from  the  Clerk:  Office  Furnishings,  Office  Supply 
Service,  and  Office  Systems  Management.  These  last  three  are 
grouped  together  and  report  to  the  Director  of  Office  Support 
Operations,  Ms.  Jackie  Byrd.  Several  small,  personal  service 
activities  transferred  on  May  1;  these  included  the  Barbershop  and 
Hair  Salon  from  the  Doorkeeper,  and  the  Child  Care  Center  and 
Placement  Office  from  the  Clerk.  On  June  1,  the  Committee  on  House 
Administration  transferred  the  House  Restaurant  System  to  the 
Director. 

House  Resolution  423  and  the  House  Rules  established  a 
bipartisan  Subcommittee  on  Administrative  Oversight  within  the 
Committee  on  House  Administration  to  provide  oversight  of  the 
Clerk,  Sergeant -at -Arms,  Doorkeeper,  Director  of  Non-Legislative 
and  Financial  Services  and  Inspector  General .  The  Director  has 
operational  and  financial  responsibility  for  those  functions 
assigned  by  resolution  of  the  House,  subject  to  the  policy 
direction  and  oversight  of  the  Committee  on  House  Administration, 
acting  through  the  Subcommittee  on  Administrative  Oversight.  This 
Subcommittee  has  the  authority  to  provide  for  transfers  of 
functions  and  entities  to  the  Director.  I  report  to  the 
Subcommittee  and  deal  solely  with  it  on  operational  and  policy 
matters . 

From  my  perspective,  the  basic  function  of  the  Director  is  to 
manage  the  non- legislative  and  financial  support  services  of  the 
House  honestly,  efficiently,  and  effectively  and  to  do  so  in  a 
nonpartisan  manner.  Managing  the  activities  assigned  to  the  Office 
of  the  Director  is  not  particularly  difficult;  applying  standards 


292 


of  efficiency  and  effectiveness  is  a  bit  more  difficult  when  that 
means  changing  old  ways  of  doing  business;  the  nonpartisan  standard 
has  been  the  most  controversial  as  it  has  impacted  on  personnel 
assignments,  hiring,  information  sharing,  and  the  role  of  the 
Director. 

Establishing  the  Office  of  the  Director  and  developing  the 
policies  that  govern  its  operation  and  relationship  with  other 
Committees  and  the  Members  has  been  a  learning  process.  I  work 
closely  with  the  Chairman  and  Ranking  Minority  Member  of  the 
Committee  on  House  Administration,  who  also  hold  the  same  positions 
on  the  Subcommittee  on  Administrative  Oversight.  While  the 
Subcommittee  is  bipartisan,  the  Director  is  nonpartisan,  and  in 
this  new  arrangement,  new  policy  is  being  established  every  time  a 
new  or  different  issue  arises  and  is  addressed.  This  has  resulted 
in  some  friction  on  occasion,  as  old  procedures  have  given  way  to 
new  ones.  On  balance,  it  has  been  smoother  that  I  had  initially 
anticipated,  largely  because  of  the  cooperation  of  the  Chairman  and 
Ranking  Minority  Member.  We  have  been  able  to  work  through  most  of 
the  difficulties  because  I  believe  we  share  the  common  objective  of 
making  this  new  arrangement  work. 

The  organization  of  the  Office  of  the  Director  and  the 
transfer  of  functions  and  activities  continues  to  move  forward,  and 
I  remain  optimistic  that  the  schedule  established  in  January  can 
still  be  achieved  by  the  end  of  September.  A  key  element  will  be 
the  statutory  changes  which  will  provide  the  statutory  authority 
for  the  exercise  of  the  responsibilities  assigned  to  the  Director. 
I  remain  convinced  that  the  leadership  of  the  House,  the 
Subcommittee  on  Administrative  Oversight  to  which  I  report,  and  the 
Members  want  this  new  arrangement  to  succeed.  Given  that,  I 
believe  it  will. 
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I  joined  the  Committee  on  House  Administration  in  1981,  and  became  the 
Ranking  Republican  Member  in  1989.   Throughout  this  time  Republicans  on  the 
Committee  have  worked  to  change  the  organizational  structure  of  the  House  to  allow 
Members  the  individual  flexibility  needed  to  maximize  productivity  and  service  to 
constituents,  and  to  bring  Congress  into  the  "real  world." 

One  of  our  overarching  goals  has  been  to  give  Members  a  business-like  footing  in 
the  operation  of  their  offices.   I  believe  that  Members  are  able  to  more  efficiently  serve 
the  American  people  if  they  are  allowed  to  make  decisions  without  being  constrained  by 
bureaucratic  regulations. 

I  want  to  list  for  you  today  some  of  the  changes  we  have  implemented  over  the 
last  decade  or  so  in  terms  of  bringing  a  real  world  perspective  to  the  House.   First,  I  will 
talk  about  increased  efficiencies  and  flexibility,  many  of  which  have  been  proposed  or 
supported  by  Republicans  on  the  Committee.   And,  second,  I  will  discuss  the  benefits  of 
bipartisan  oversight  with  regard  to  the  non-legislative  services  in  the  House,  and  how  we 
might  improve  administrative  oversight  in  the  future. 

Specific  Improvements 

Several  of  the  following  changes  were  made  in  a  bipartisan  way  with  Republicans 
working  together  with  Democrats  to  improve  the  administrative  operations  of  the  House. 

•  The  House  instituted  a  voluntary  recycling  program  in  1991  which  has  not  only 
dramatically  decreased  the  amount  of  waste  sent  to  landfills,  but  saves  taxpayers 
an  estimated  $35  per  ton  of  waste  recycled. 

•  Members  are  now  subject  to  the  Fair  Labor  Standards  Act,  the  Americans  with 
Disabilities  Act,  the  Family  and  Medical  Leave  Act,  and  they  have  been  notified 
of  the  Drug-Free  Workplace  Requirements.  Further,  the  Office  of  Fair 
Employment  Practices  was  created  in  1988  to  resolve  employment  discrimination, 
and  rights  and  protections  claims  under  Federal  law  and  House  Rules. 
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•  Member  "tabs"  at  the  House  Restaurant  have  been  replaced  with  a  pay-as-you-go 
system. 

•  Hand  in  hand  with  bringing  the  House  into  the  real  world  are  our  efforts  to  save 
taxpayer  dollars.  We  supported  competitive  procurement  of  the  House 
telecommunications  system  in  1987.  As  a  result  of  this  competitive  procurement 
process,  the  House  owns  a  system  (AT&T  System  85  PBX)  which  offers  flexible 
management  and  enhanced  security.   Savings  are  estimated  at  $26  million  over 
the  10-year  life  of  the  contract. 

•  The  House  replaced  the  FTS  telecommunications  system  to  district  offices  in  1989 
with  MCI  at  an  estimated  savings  of  $1  million  per  year.  At  the  same  time,  we 
made  Members  responsible  for  paying  for  telecommunications  charges  from  their 
office  budgets  (rather  than  simply  paying  from  the  Clerk's  budget)  to  help 
encourage  savings  and  efficiency. 

•  The  House,  in  conjunction  with  other  legislative  branch  organizations,  is  able  to 
obtain  lower  long  distance  rates  by  soliciting  bids  for  contracts  from  among 
several  long  distance  companies.  This  year,  the  Legislative  Branch  network 
received  bids  for  long  distance  service  contracts  from  several  providers.   MCI  was 
ultimately  chosen  to  provide  "postalized"  long  distance  service  anywhere  in  the 
Country  for  $.08  per  minute  beginning  in  August  of  this  year;  this  is  down  from 
$.11  per  minute  under  the  expiring  contract. 

•  In  two  instances,  we  successfully  argued  against  initiatives  which  would  have  cost 
taxpayers  millions  of  dollars  to  subsidize  the  House  Day  Care  Center  and  build  a 
massive  underground  Capitol  expansion  ("visitor's  center"). 

•  In  one  rare  case,  we  were  even  successful  in  transferring  a  program,  the  Civic 
Achievement  Award  Program,  from  the  House  to  a  private  sector  organization, 
the  Close-Up  Foundation. 

•  Another  area  of  dramatic  House  reform  is  in  enhanced  Member  control  and 
accountability  over  his  or  her  official  allowances.  There  was  a  time  when 
Members  could  mail  virtually  limitless  amounts  of  mail  and  the  taxpayer  picked 
up  the  bill.  In  1990,  we  successfully  argued  that  each  Member  should  have  a 
ceiling  on  how  much  they  could  spend  on  franked  mail  and  publicly  disclose 
exactly  how  much  they  spent.  That  same  year,  the  Official  Mail  Allowance  was 
established.   We  worked  to  make  House  Postal  operations  more  efficient  through 
the  use  of  high  technology  equipment,  and  in  1992  my  proposal  to  cut  the  Mail 
Allowance  by  over  22%  was  passed. 

•  We  have  worked  to  reorganize  the  way  in  which  we  purchase  office  equipment. 
Previously,  Members  were  subject  to  an  arbitrary  spending  ceiling  for  district 
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equipment  and  furniture  expenditures  known  as  the  District  Office  Purchase 
Account.  In  the  Fall  of  1991,  the  Committee  abolished  this  Account,  and 
Members  now  have  the  flexibility  to  allocate  funds  for  Washington  and  district 
offices  depending  on  their  needs.     Further,  Members  are  now  individually 
responsible  for  the  cost  of  installation  and  maintenance  costs  of  their  equipment. 

•  Chairman  Rose  and  I  previously  served  as  Chairman  and  Ranking  Member  of  the 
Subcommittee  on  Office  Systems.  As  telecommunications  and  computer 
technologies  have  become  more  sophisticated  and  more  affordable,  Washington 
and  District  Offices  have  been  able  to  work  more  closely  than  ever  before 
through  the  House  Wide  Area  Data  Communications  Network. 

•  Further,  we  have  pushed  hard  for  correspondence  management  software  programs 
which  allow  Members  to  better  serve  constituents. 

•  I  have  been  an  advocate  of  small  personal  computer  networks  with  stand  alone 
capability,  which  can  be  enhanced  incrementally  -  rather  than  single,  large, 
centrally  located  computer  systems. 

•  Members  are  currently  given  the  flexibility  to  purchase  cellular  phones  in  the 
market  place  rather  than  off  an  inflexible  approved  list.  This  allows  Members  to 
take  advantage  of  the  rapid  changes  in  technology  which  often  lead  to  lower  costs. 

Bipartisan  Oversight 

In  addition  to  working  to  insure  that  Members  have  the  greatest  possible  degree 
of  flexibility  in  operating  their  offices,  we  have  championed  the  notion  that  the  operation 
of  non-legislative  services  should  not  be  subjected  to  partisan  control.  The  abuses  and 
management  inefficiencies  highlighted  in  the  House  Restaurant,  Bank  and  Post  Office 
scandals  clearly  underscore  the  need  for  bipartisan  responsibility  and  oversight. 

On  April  9,  1992,  the  House  agreed  that  there  is  no  need  for  partisan  conflict 
over  most  basic  management  functions  and  passed  House  Resolution  423,  the  House 
Administrative  Reform  Resolution.   Members  on  both  sides  of  the  aisle  agreed  that  all 
Members  suffer  when  the  integrity  and  character  of  House  operations  are  called  into 
question. 

We  agreed  that  rather  than  using  a  hiring  system  based  on  patronage,  all 
employment  decisions  in  non-legislative  areas  should  be  made  without  regard  to  political 
affiliation  and  solely  on  the  basis  of  fitness  to  perform  the  duties  involved.  And,  we 
agreed  that  some  perquisites  had  accumulated  over  time  that  provided  benefits  to  the 
few  and  burdens  to  the  many.  We  further  agreed  that  they  isolated  and  insulated 
Members  from  the  experiences  of  average  Americans,  and  that  they  should  be  abolished. 
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The  House  Administrative  Reform  resolution  created  the  new  position  of  Director 
of  Non-legislative  services,  and  went  a  long  way  toward  establishing  bipartisan  oversight 
over  the  non-legislative  operations  in  the  House.   However,  as  is  so  often  true  in 
implementing  new  organizational  structures,  several  significant  factors  were  insufficiently 
addressed  in  that  resolution. 

For  example,  the  resolution,  which  originally  created  the  Subcommittee  on 
Administrative  Oversight,  contained  a  tie  vote  provision  which  would  have  allowed  the 
Majority  to  circumvent  the  bipartisan  oversight  structure  at  will.   Essentially,  in  any 
situation  where  there  was  a  disagreement  on  party  lines,  the  matter  was  to  have  been 
forwarded  to  the  full  committee,  thereby  depriving  the  Minority  Party  of  true  bipartisan 
control. 

On  adoption  of  the  House  Rules  on  January  5,  1993,  we  were  able  to  negotiate  a 
significant  change  in  the  structure  -  under  current  House  Rules  the  usual  parliamentary 
rules  apply;  a  tie  vote  in  the  Oversight  Subcommittee  fails  and  leadership  is  notified.  In 
other  words,  with  regard  to  the  functions  and  entities  transferred  to  the  Director, 
Republicans  now  have  the  same  status  and  management  responsibilities  as  Democrats. 

House  Rule  VI  provides  that  the  Director  shall  have  responsibility  for  functions 
"assigned  by  resolution  of  the  House."  Clearly,  the  rule  contemplated  the  functions 
specified  in  H.  Res.  423.  However,  that  resolution  expired  at  the  end  of  the  102nd 
Congress,  therefore  none  of  the  transfers  have  been  effected  by  resolution.  All  transfers 
have  been  made  pursuant  to  House  Rule  X,  clause  4(d)(3)  which  authorizes  the 
Committee  to  "provide  for  transfers...with  respect  to  the...Director...as  may  be  necessary 
for  the  improvement  of  non-legislative  and  financial  services  in  the  House". 

So  far,  the  following  functions  have  been  transferred  to  the  Director:  Finance 
Office,  Postal  Operations,  Office  Furnishings,  Office  Supply  Service,  Office  Systems 
Management,  Barber  Shop,  Beauty  Shop,  House  Restaurant  System,  Child  Care  Center, 
and  the  House  Placement  Office.  Several  functions  remain  to  be  transferred,  and  still 
others  are  to  be  divided  between  legislative  and  non-legislative  functions 

By  agreement  with  the  Chairman  of  the  full  Committee,  the  Oversight 
Subcommittee  is  currently  exercising  all  of  the  oversight  responsibilities  given  to  House 
Administration  under  House  Rules.   However,  this  practice  must  be  codified  in  some 
way  if  bipartisan  oversight  is  to  endure.  Ideally,  these  procedures  should  be  adopted 
through  some  expression  by  the  House,  such  as  in  passage  of  an  amendment  to  House 
Rules. 

In  the  interim,  we  have  been  working  toward  adoption  of  a  change  to  the  Rules  of 
the  Committee  on  House  Administration,  which  would  do  three  things:  (1)  broaden  the 
definition  of  oversight,  (2)  transfer  to  the  Oversight  Subcommittee  the  full  Committee 
Chairman's  authority  to  refer  matters  pertaining  to  the  Director,  and  (3)  allow  the 


297 


Subcommittee  to  act  on  behalf  of  the  full  Committee  with  regard  to  the  oversight  of 
non-legislative  functions  and  entities.   Eventually,  the  House  Rules  must  be  amended  so 
as  to  reflect  what  exists  now  in  current  practice. 

I  agree  with  the  Majority  Leader,  Mr.  Gephardt,  when  he  says:  "...while  there  are 
clearly  Democratic  and  Republican  positions  on  all  variety  of  legislative  matters,  there  is 
no  abiding  partisan  interest  or  advantage  in  managerial  disputes  over  the  functioning  of 
offices  like  the  paint  shop  or  the  House  restaurant."      Bipartisan  oversight  of  the 
operation  of  the  non-legislative  services  of  the  House  means  shared  control  -  and  shared 
responsibility. 

Republican  Members  of  the  Committee  continue  to  search  for  ways  to  improve 
the  administrative  operations  in  the  House,  and  bipartisan  participation  in  the  decision 
process  significantly  improves  the  operation  of  the  House.   Further,  it  has  been  clearly 
demonstrated  time  and  time  again  that  administrative  decisions  should  not  made  in  a 
partisan  manner.   I  urge  you  to  consider  ways  to  preserve  and  strengthen  true  bipartisan 
oversight  of  the  non-legislative  functions  and  entities  of  the  House. 
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STATEMENT  OF 

HONORABLE  TOM  RIDGE 

BEFORE  THE 

JOINT  COMMITTEE  ON  THE  ORGANIZATION  OF  CONGRESS 

JUNE  17,  1993 


MR.  CHAIRMAN  AND  MEMBERS  OF  THE  COMMITTEE.   I 
WOULD  ITRST  LDXE  TO  COMMEND  YOU  FOR  YOUR  WORK 
THROUGHOUT  THIS  PAST  YEAR.   THIS  IS  THE  "PEOPLE'S 
HOUSE."   THOSE  GIVEN  THE  HONOR  AND  PRTVTLEGE  TO  SERVE 
AND  WORK  HERE  HAVE  A  CONTINUING  RESPONSD3HJTY  TO 
RUN  "THEm  HOUSE"  IN  A  MANNER  THAT  IS  NOT  ONLY 
EFFICDZNT  AND  EFFECTIVE,  BUT  ALSO  ABOVE  ETHICAL 
REPROACH. 

WE  -  YOU  AND  I  -  HAVE  A  STRONG  BELffiF  IN  THE 
H)EALS  AND  PRINCD?LES  EMBODDZD  IN  THIS  INSTITUTION.    IT 
IS  MY  HOPE  THAT  THIS  COMMITTEE  CAN  MOVE  BEYOND  THE 
POLITICAL  AND  PARTISAN  CONCERNS  AND  OBJECTIVES  THAT 
PREDICTABLY  DICTATE  MUCH  OF  OUR  ACTION. 
REORGANIZATION  AND  RESTRUCTURING  THAT  LEADS  TO  A 
MORE  EFFECTIVE,  EFFICD2NT  AND  ACCOUNTABLE  CONGRESS 
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IS,  I  BELIEVE,  IN  THE  POLITICAL  BEST  INTEREST  OF  ALL. 

IN  AN  ARTICLE  THAT  APPEARED  LAST  YEAR  IN  POLICY 
REVIEW.  OUR  DISTINGUISHED  MINORITY  LEADER  BOB 
MICHEL  MADE  THE  OBSERVATION  THAT  IN  THE  35  YEARS 
HEAD  HAD  SERVED  AS  A  MEMBER  OF  CONGRESS,  THE  HOUSE 
OF  REPRESENTATIVES  HAD  CHANGED  FROM  A  RELATIVELY 
SMALL  AND  EFFICffiNT  INSTITUTION  INTO  A  CHAOTIC, 
BUREAUCRATIC  EMPDUE  OR  11,000  STAFF  MEMBERS,  AND  1,800 
SUPPORT  STAFF  INCLUDING  SHADEMAKERS,  VENETIAN  BLIND 
TECHNICIANS  AND  UPHOLSTERERS,  NOT  TO  MENTION  27 
COMMITTEES  AND  136  SUBCOMMITTEES. 

AS  THE  HOUSE  OF  REPRESENTATIVES  HAS  GROWN 
INSTITUTIONALLY,  ITS  REPUTATION  WITH  THE  AMERICAN 
PEOPLE  HAS  PROPORTIONATELY  DECREASED  AND,  I  MIGHT 
ADD,  WITH  GOOD  REASON. 

THIS  PROUD  INSTITUTION  OF  DEMOCRACY  HAS  GROWN 


300 

FAR  BEYOND  ITS  ARCHITECTS  FONDEST  DREAMS.   THE 
GROWTH  IS  REFLECTED  IN  THE  LEGISLATIVE  BRANCH 
APPROPRIATIONS  BDLL  THAT  PASSED  THE  HOUSE  JUST  LAST 
WEEK.   WITH  A  BUDGET  ROUGHLY  40  TIMES  WHAT  IS  WAS 
SHORTLY  AFTER  WORLD  WAR  H,  WE  WILL  FIND  OURSELVES 
SPENDING  NEARLY  $2  BHXION  THIS  YEAR  ALONE.   IT  GOES 
WITHOUT  SAYING  THAT  GREATER  INTERNAL  OVERSIGHT 
WILL  BE  REQUTOED  OF  ANY  ENTITY  THAT  GROWS  THAT 
QUICKLY. 

SUCH  ATTENTION  IS  NECESSARY  NOT  ONLY  TO  ENSURE 
EFFICDZNCY  AND  EFFECTIVENESS,  BUT  IS  ABSOLUTELY 
IMPERATIVE  TO  RESTORE  THE  CREDD3DLITY  OF  CONGRESS 
AND  THE  CONFD3ENCE  OF  THE  AMERICAN  PEOPLE  IN  THE 
LEGISLATIVE  BRANCH  OF  GOVERNMENT.   CONTINUED 
INACTION  OR  SYMBOLIC  ACTION  ON  OUR  PART,  I  BELDZVE, 
WOULD  DESTROY  WHAT  LITTLE  SUPPORT  REMAINS  FOR  THIS 
INSTITUTION  WITH  THE  PUBLIC. 
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FOR  THAT  REASON,  I  STRONGLY  URGE  THIS  COMMITTEE 
TO  GIVE  FULL  CONSIDERATION  TO  INCLUDING  IN  ITS  FINAL 
RECOMMENDATIONS  THE  CREATION  OF  AN  INDEPENDENT  AND 
AUTONOMOUS  OFFICE  OF  CONGRESSIONAL  INSPECTOR 
GENERAL.   ONLY  THROUGH  SUCH  A  STEP,  WILL  WE  BRING 
REAL  REFORM  AND  EFFICEENCY  TO  THIS  INSTITUTION. 

MR.  CHAHIMAN,  ESTABLISHING  AN  OFFICE  OF 
INSPECTOR  GENERAL  IS  NOT  A  NEW  CONCEPT.   IGs  HAVE 
EXISTED  IN  THE  EXECUTIVE  BRANCH  OF  OUR  GOVERNMENT 
SINCE  1976  WHEN  IN  PUBLIC  LAW  94-505,  WE  ESTABLISHED  AN 
INSPECTOR  GENERAL  FOR  THE  DEPARTMENT  OF  HEALTH, 
EDUCATION  AND  WELFARE  -  NOW,  OF  COURSE,  THE 
DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES. 

SINCE  THAT  TIME,  CONGRESS  HAS  ENACTED 
LEGISLATION  CREATING  OFFICES  OF  INSPECTOR  GENERALS 
IN  A  TOTAL  OF  61  GOVERNMENTAL  ENTmES.   IGs  CAN  BE 
FOUND  IN:  ALL  FOURTEEN  CABINET  DEPARTMENTS;  MAJOR 
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EXECUTIVE  BRANCH  AGENCIES;  INDEPENDENT  REGULATORY 
COMMISSIONS;  AND  VARIOUS  GOVERNMENT  CORPORATIONS 
AND  FOUNDATIONS. 

INTERESTINGLY,  AN  OFFICE  OF  INSPECTOR  GENERAL 
CAN  ALSO  BE  FOUND  IN  ONE  LEGISLATIVE  BRANCH  AGENCY  - 
THE  GOVERNMENT  PRINTING  OFFICE. 

IN  CREATING  INSPECTOR  GENERALS,  CONGRESS  ACTED 
WITH  TWO  MAIN  OBJECTIVES  IN  MIND:  ONE,  TO  PROMOTE 
THE  EFFICffiNT  AND  EFFECTTVE  USE  OF  TAXPAYER  DOLLARS; 
AND,  TWO,  TO  PREVENT  AND  DETECT  THE  FRAUDULENT  USE 
AND  ABUSE  OF  THOSE  DOLLARS. 

TO  MEET  THOSE  OBJECTIVES,  CONGRESS  VESTED  THE  IGs 
WITH  THE  AUTHORITY  TO  UNDERTAKE  PROGRAMMATIC 
AUDITS  AND  INSPECTIONS,  AND  TO  CONDUCT  INVESTIGATIONS 
OF  CONTRACTORS,  PROGRAM  PARTICD7ANTS  AND  EVEN,  D7 
NECESSARY,  GOVERNMENT  EMPLOYEES.   MORE 
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IMPORTANTLY  THOUGH,  TO  ENSURE  THAT  THE  IGS'  MISSION 
COULD  NOT  BE  FRUSTRATED  OR  THWARTED,  THE  CONGRESS 
ESTABLISHED  THESE  OFFICES  AS  INDEPENDENT  AND 
AUTONOMOUS  BODIES  WITHIN  THE  RESPECTIVE 
DEPARTMENTS  AND  AGENCEES. 

THE  RECORD  OF  THE  IGs,  TO  DATE,  IN  CARRYING  OUT 
THEHl  RESPONSHHLrnES  HAS,  TO  SAY  THE  LEAST,  BEEN 
BVD7RESSD7E.     TAKE,  FOR  EXAMPLE,  THE  FINDINGS  FROM  A 
FISCAL  YEAR  1990  REPORT  BY  THE  PRESmENT'S  COUNCDL  ON 
INTEGRITY  AND  EFFICD2NCY,  WHICH  IS  COMPRISED  OF  26  OF 
THE  61  INSPECTOR  GENERALS  IN  THE  EXECUTIVE  BRANCH. 

THE  REPORT  NOTES  THAT  FOR  THE  FISCAL  YEAR  1990 
ALONE,  IG  AUDITS  AND  INSPECTIONS  HAD  EDENTDTffiD  NEARLY 
$28  BDLLION  IN  FUNDS  IN  25  DD7FERENT  DEPARTMENTS  AND 
AGENCDZS  THAT  COULD  BE  USED  MORE  EFFICD2NTLY  D7 
MANAGEMENT  ACTION  WERE  TAKEN  TO  IMPLEMENT  THE 
RECOMMENDATIONS  OF  THE  AUDIT  OR  INSPECTION  TEAM. 


304 

THE  REPORT  GOES  ON  TO  NOTE  THAT  AGENCY 
MANAGEMENT  DECISIONS  IN  RESPONSE  TO  THE  IG 
RECOMMENDATIONS  HAD,  IN  TURN,  LED  TO  OVER  $16.5 
BILLION  IN  SAVINGS  TO  THE  TAXPAYERS  IN  TERMS  OF  EITHER 
THE  MORE  EFFICD2NT  ALLOCATION  OF  PROGRAM  FUNDS  OR 
THE  AVODDANCE  OF  UNNECESSARY  FUNDS  ALTOGETHER. 

THE  STORY,  HOWEVER,  DOES  NOT  END  THERE.   THE 
REPORT  ALSO  SHOWS  THAT  THE  IGs,  WORKING 
INDEPENDENTLY  OR  WITH  OTHER  FEDERAL  AND 
NONFEDERAL  AGENCHCS,  OBTAINED  5,466  SUCCESSFUL 
PROSECUTIONS,  RECOVERING  A  TOTAL  OF  $754.3  MDLLION  IN 
MONEY  AND  PROPERTY. 

MR.  CHADtMAN,  THAT  MAKES  FOR  A  TOTAL  OF  NEARLY 
$18  BDLLION  IN  SAVINGS  TO  THE  TAXPAYERS  IN  JUST  ONE 
FISCAL  YEAR  ALONE! 

WHAT  DOES  THIS  HAVE  TO  DO  WITH  CONGRESS? 
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CONGRESS  CURRENTLY  HAS  37,360  EMPLOYEES,  A  FIGURE 
WHICH  INCLUDES  NOT  ONLY  THE  HOUSE  AND  SENATE,  BUT 
THE  ARCHITECT  OF  THE  CAPITAL,  THE  BOTANICAL  GARDENS, 
THE  LD3RARY  OF  CONGRESS,  CBO,  CRS,  GAO  AND  GPO  AS 
WELL.   THE  LEGISLATIVE  BRANCH  IS  A  LARGER  EMPLOYER 
THAN  MANY  SMALLER  GOVERNMENT  AGENCD2S  THAT 
CURRENTLY  HAVE  INSPECTOR  GENERALS. 

THE  HOUSE  DKECTOR  OF  NON-LEGISLATIVE  SERVICES, 
WHICH  WAS  CREATED  IN  LAST  YEAR'S  REFORM  BELL, 
OVERSEES  THE  OFFICE  OF  EMPLOYEE  ASSISTANCE,  PARTS  OF 
THE  FINANCE  OFFICE,  HOUSE  INFORMATION  SYSTEMS,  OFFICE 
FURNISHING  AND  INTERNAL  MADL  OPERATIONS,  JUST  TO 
NAME  A  FEW. 

THE  POINT  TO  BE  MADE  IS  THAT  AT  $2  BHXION  A  YEAR, 
WITH  A  MYRIAD  OF  OFFICES  AND  DEPARTMENTS,  EACH 
SPENDING  TAXPAYER  DOLLARS,  THE  LEGISLATIVE  BRANCH 
HAS  AS  GREAT  A  NEED  FOR  AN  INSPECTOR  GENERAL  AS  ANY 
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EXECUTIVE  DEPARTMENT  OR  AGENCY 

AS  I  AM  SURE  THIS  COMMITTEE  KNOWS,  ALONG  WITH  A 
DIRECTOR  OF  NON-LEGISLATIVE  SERVICES,  A  HOUSE 
INSPECTOR  GENEARL  WAS  ALSO  ESTABLISHED  IN  LAST 
YEAR'S  REFORM  BILL. 

WHOLE  NON-PARTISAN  IN  THE  SENSE  THAT  THE  HOUSE  IG 
WDLL  BE  APPOINTED  JOINTLY  BY  THE  SPEAKER  AND  THE 
MAJORITY  AND  MINORITY  LEADERS,  THE  OFFICE  WDLL 
NEITHER  BE  INDEPENDENT  OR  AUTONOMOUS  -  TWO 
QUALHTES  THAT  THE  CONGRESS  ITSELF,  IN  CREATING 
EXECIHTVE  BRANCH  IGs,  HAS  DEEMED  ABSOLUTELY 
ESSENTIAL  TO  THE  EFFECTIVE  OPERATION  AND  MISSIONS  OF 
THESE  OFFICES. 

AGAIN,  I  WOULD  STRONLY  URGE  THIS  COMMITTEE  TO 
INCLUDE  IN  ITS  RECOMMENDATIONS  A  PROPOSAL  TO 
ESTABLISH  AN  INDEPENDENT  AND  AUTONOMOUS  IG  -  A 
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PROPOSAL,  I  MIGHT  ADD,  THAT  WOULD  APPLY  NOT  ONLY  TO 

THE  HOUSE,  BUT  TO  THE  SENATE  AS  WELL. 

/ 

FINALLY,  I  WOULD  ADD  FOR  THE  COMMITTEE'S 
CONSDDERATION  THAT  ANY  OFFICE  OF  INSPECTOR  GENERAL 
BE  GIVEN  THE  POWER  TO  PROVTOE  POLICY  DHtECTION  FOR 
AND  TO  CONDUCT,  SUPERVISE  AND  COORDINATE  AUDITS 
RELATING  TO  OFFICE  PROCEDURES  AND  PRACTICES. 

I  WOULD  ALSO  RECOMMEND  THAT  AN  IG  BE  ALLOWED 
TO  REVffiW  THE  EXISTING  RULES  AND  REGULATIONS  OF  THE 
HOUSE  AND  SENATE  AS  THEY  RELATE  TO  OFFICE 
PROCEDURES  AND  OPERATIONS  AND  BE  ABLE  TO 
RECOMMEND  ANY  CHANGES  THAT  WOULD  IMPROVE  THEIR 
ECONOMY  AND  EFFICDZNCY. 

FINALLY,  I  WOULD  RECOMMEND  THAT  THE  IG  BE 
EMPOWERED  TO  ACT  ON  REQUESTS  FROM  INDMDUAL 
MEMBERS  AND  STAFF  IN  UNDERTAKING  ITS  AUDITS  AND 

10 


BOSTON  PUBLIC  LIBRARY 


3  9999  05018  343  1 

INVESTIGATIONS. 


MR.  CHAIRMAN,  I  WANT  TO  THANK  YOU  AND  THE 
COMMITTEE  FOR  YOUR  ATTENTION  TO  THESE  PROPOSAL  AND 
LOOK  FORWARD  TO  WORKING  WITH  YOU  IN  EARNEST  IN  THE 
DAYS  AND  MONTHS  AHEAD. 
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